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| ¢ s Regulation-making Powers -~ - - - - - - - 339 : Viscount Chelmsford, and we desire to place on record our sense of the loss I'E
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1 Vesting of Sewers in Local Authorities - - - - - — 847 increased by the inclusion of Mr. Joshua Scholefield, X.C., and Mr. C. L. i :
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¥ fhig Trade Effluents - - - = - =~ = = = = 352 . ment Whip, and Mr. M. Petherick, M.P., was appointed in his place.
Meaning of * house,” ** building *” and * premises” - - - - 353 Since the Committee was thus re-constituted in November, 1933, it 3}
- HINE Passingof Plans - - - - - - - - - - 3353 has held 59 meetings (a). R HE
SHEI Sanitary Conveniences - - - - - - - - - 35 _ 2. As pointed out in paragraph 2 of our first Interim Report, our }
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gy Power of Local Authority to require Owner to execute Works and in dealing with local authorities and local government, and the second with 1 3!
4111 g default to execute them at his Expense — -~ - - - - 358 the enactments dealing with matters relating to the public health, and we 1
Eta sl Byelaws with respect to Buildings and to Sanitation - - - - 360 were instructed * to consider under what heads these enactments should i
ji Hil Temporary Buildings - - - - - - - - - 363 be grouped in consolidating legislation and what amendments of the X
§: : bilgs 3 Buildings - - - - - - - - - - - 364 existing law are desirable for facilitating consolidation and securing
11531 it House and Trade Refuse - -~ - -~ - - - - - 365 simplicity, uniformity and eonciseness.”
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R ;34 s Obligation of Owners to Secure Water Supplies - - - - - 368 ' that Report. _ . ' .
g i;‘._ T E Supply within the limits of other Water Undertakers — - - — 370 It may be worth while recording briefly the subsequent history of the
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ik {J'u‘-f 4 Notification of Diseases — — — — — — — - — 379 after the motion for Second Reading had been carried without division was
Y % I Local Act Provisions - L _ 373 referred to a Joint Select Committee of both Houses. In the meantime
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5 3 §ﬁ i i Rocovery of Expenses of Maintenance of a Patient in Hospital 374 result of observations received _from these bodies, a conSIde.rable number of
LT HE TLaboratorie ’ip T P - amendments, mostly of a minor character, were submitted on behalf
Bl iail EE{ i , ' s~ . T 376 of the Department to the Joint Select Committee. The Committee
A N Part VIL—Notification of Births; Maternity and Child Welfare, and Child ) sat for five days examining the Bill in detail and taking evidence from
Lybpban | Life Protection - - - - - - - - - - 316 [ Sir Frederick Liddell, K.C.B., K.C., our Acting Chairman, the Parlia-
‘ ?: i Eu{ t Part VIII.—Baths, Washhouses and Bathing Places - - - -~ - 377 mentary Draftsman, and the members of the Commitiee who represent
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. ; } : Housing of tho Working Classes Act, 1885 —  —  ~ — - - 386 a Third Reading in the House of Lords on the 26th July. It was
‘f 41 Local Government Act, 1888 -~ - - - - - - — 386 (@) The C ted of Lord Addin Ch ) Mr: L. S
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334 Public Health Act, 1936 [PART 1V.

introduced into the House of Commons on the same day, reccived the
Royal Assent on the 17th November and came into force as the Local
Government Act, 1933, on the 1st June, 1934.

Scope of Praposed Bill.

8. It will be seen on reference to paragraph 38 of our first Interim
Report that in a letter addressed by Mr. Arthur Greenwood to Lord
Chelmsford on the 8th December, 1930, it was indicated that the term
““ enactments relating to the public health ** was not intended to be limited
to the Public Health Acts themselves, but was to include cnactments
relating to analogous services such as Maternity and Child Welfare and
the Welfare of the Blind. We found it nccessary, therefore, at the outsct
to decide two questions—

(1) whether it would be more convenient to consolidate the
““ enactments relating to the public health ” in a single Bill or in a
series of Bills ; and

(2) how much of the existing law, though not technieally part of
the public health code, could conveniently be embodied in the
consolidating Bill or Bills.

As regards the first, an examination of the Public Health Acts shows
that, in addition to the provisions of those Aects which deal with the
structure of local government and have now been incorporated in the
Local Government Act, 1933, they contain a large number of provisions
not strictly of a public health nature. The various provisions of the
Acts may be roughly classified under the following heads :—

(a) provisions of a strictly public health character relating to
the prevention and treatment of disease, that is, as regards environ-
ment, to such matters as drains and sewers, buildings, water supply
and the abatement of nuisances, and as regards personal hygienc
to such matters as the provision of hospitals, maternity centres, ete. ;

(b) provisions with regard to streets and building lines ;

(e) provisions dealing with food ;

(d) provisions dealing with public amenities—recreation grounds,
open spaces, etc,

(e) provisions as to the licensing of hackney carriages, pleasure
boats, servants’ registries, etc. ;

(f) provisions dealing with burial and cremation ;

(g) provisions of a ** police ”’ character, e.g., offences in streets
and places of public resort ;

(h) provisions dealing with river pollution,

4. To deal with all the subject matters grouped under these heads in a
single measure would, we estimate, involve a Bill of not less than 1,000
clauses. On consideration we are satisfied that the balance of advantage
lies in the direction of several Bills, each of moderate length. A dis-
advantage of this procedure lies in the fact that it involves either repro-
ducing in terms, or incorporating by reference, in each Bill such provisions
as are common to all. This objection is, however, to some extent met by
the fact that the provisions as to acquiring land, borrowing, ete., are now
comprised in the Local Government Act, 1933. On the whole, therefore,
we consider that both from the point of view of local authorities and
their officers, and from that of the public at large, a series of Bills the
Iongest of which would not exceed some 850 clauses is more convenient
than a single comprehensive measure. Working on this principle we have
confined the present Bill to the matters in sub-paragraph (a) above. Which
of the matters referred to in sub-paragraphs (b) to (h) will call for a separate
Bill and which can be conveniently combined with one or more of the

others in a single Bill, are questions which need not be decided at the
moment.
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5. Iaving rcached this conclusion, we turned to the question what
legislation other than the Public Health Acts themselves ought to be
included in the present Bill. The collective short title *° The Public Health
Acts, 1875 to 1932 includes 16 statutes passed between those years,
but there are a number of Acts, such as the Infectious Disease (Prevention)
and (Notification) Acts, and the Public Health (Tuberculosis) Act, 1921,
which plainly fall within the expression ‘‘ enactments relating to the publice
health *’, though not technically comprised in the collective short title.
These Acts must clearly be incorporated so far as they relate to the subject
matter of the present Bill. On the other hand, we have felt clear that
though the expression * enactments relating to the public health”, if
read in the widest sense, might be regarded as including Acts relating fo
such matters as the housing of the working classes and lunacy and mental
deficiency, these Acts, which have always formed separate groups of their
own, should remain distinet ecodes. We have accordingly left these sub-
stantially untouched, and have limited ourselves to those Acts which deal
with subject matters closely akin to those provisions of the Public Health
Acts themselves which fall within the terms of the Bill. On this basis we
have included in the Bill the Maternity and Child Welfare Act, 1918, the
Nursing Homes Registration Act, 1927, Part I of the Children Act, 1908
(as amended by the Children and Young Persons Act, 1932), the Canal
Boats Acts and the Baths and Washhouses Acts, together with a number
of individual sections from other Acts, e.g., Section 42 of the Burial Act,
1852, where the sections in question relate to public health and the balance
of advantage lies in incorporating them into the public health code. The
Blind Persons Act, 1920, on the other hand, has not been incorporated
for the reason that it deals rather with the provision of training and
financial assistance for the blind than with preventive or curative treat-
ment, these latter matters being dealt with in a section of the Public Health
Act, 1925, now reproduced in Clause 176 of the Bill. It is arguable that
Section 14 of the Midwives Act, 1918, which imposes on county and county
borough councils an obligation to pay for the services of a doctor called in
by a midwife, should be included in the Bill, but the Midwives Acts,
1902 to 1926, form a code for midwives closely comparable with the
Medical Acts and the Dentists Act, 1921, and we came to the conclusion
that the better course was to leave that code untouched.

We also considered whether to incorporate the Public Health Act,
1875 (Support of Sewers) Amendment Act, 1883. The effect of this
Act is to apply the * mining code ’ as enacted in the Waterworks Clauses
Act, 1847, to works of sewerage, lighting and water supply. As the present
Bill does not deal with lighting it would be impossible for it to repeal and
re-enact the Act of 1883 as a whole ; and for this reason and also for the
reason that in practice the mining code only affects a small minority of
loeal authorities, we recommend that the Act should be left as it stands.

Form of Proposed Bill.

6. In paragraph 10 of our first Interim Report we set out the reasons
which led us to abandon the idea of drafting a purely consolidating Bill
and expressed the hope that in dealing with the remainder of our subject
matter it might prove possible to proceed on the more orthodox plan of a
relatively short amending Bill, effecting such alterations in the law as
might be desirable for purposes of simplification and clarification, followed
by a Bill consolidating without amendment the law as so altered. The
minute scrutiny of the Public Health law which our present inquiry has
entailed has forced us to the conclusion that in this case also the
necessary amending Bill would contain so large a mass of detailed amend-
ments that it would be little shorter, and far less intelligible, than the draft
amending and consolidating Bill which we have prepared.

As is generally known, the Public Health Acts of 1890, 1907 and
1925, which comprise in all 284 sections, are derived from, and based on,
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336 Public Health Act, 1936 [PART 1V,

local Act clauses. Their diversity of origin shows itself unmistakably in
discrepancies of language not only between the different Acts but between
different sections of the same Act. It is perhaps less generally realised
that the great Public Health Act of 1875 is itself a consolidation of a large
number of different and overlapping Acts, the chief being the Public Health
Acts of 1848 and 1872, the Sanitary Act, 1866, the Nuisances Removal Act,
1855, and the Local Government Act, 1858. DMoreover, the parent Act
of 1848 was largely based on clauses which had become more or less stereo-
typed in local Acts in the early part of the nineteenth century. Thus, to
cite a single example which is mentioned in more detail in the note which
appears later on Clause 280 of the Bill, the Act of 1875, as a result of the
combination of the various sources from which it was derived, contains
four separate powers of entry, the language of each differing from that
of the others. A Bill limited to pure consolidation would have to repro-
duce each of these powers in extenso. Many other examples could be
given. Hence, while the situation which presented itself in the drafting
of the Local Government Bill, namely, that each type of local authority
was regulated by a different code, does not obtain here, the complete lack
of uniformity in the language of the Public Health Acts would confront
the framer of a purely consolidating measure with even greater difficulties
than he would have experienced in dealing with the law relating to local
government where each of the principal Acts of 1882, 1888 and 1894 shows

the impress of a single draftsman.

Adopiive Acls.

7. Many of the provisions of the Public Health Acts operate only
after they have been ** adopted > by a local authority or put into force by
an order of a central authority, and the procedure for bringing the various
provisions into force differs widely in different Acts.

Thus the Infectious Disease (Prevention) Act, 1890, provides that
a local authority may adopt all or any of the sections of that Act by a
resolution passed at a meeting of the authority. Fourteen clear days’
notice of the meeting and of the intention to propose the resolution must
be given to every member of the authority. The resolution must be
published in a local newspaper, by handbills, and otherwise in such manner
as the authority think fit, and does not come into operation until at least
one month after the first publication of the advertisement. Thus the Act
may be adopted as a whole, or individual sections may be adopted. The
whole Act has been adopted by the councils of 219 boroughs, 516 urban
districts and 361 rural districts. In addition, various provisions of the Act
have been adopted by the couneils of 86 boroughs, 27 urban districts and
25 rural districts.

8. The Public Health Acts Amendment Act, 1890, is also an
“ adoptive ’ Act. An urban authority may adopt any Part of the Act,
but they cannot * adopt >’ anything less than a complete Part. A rural
authority may adopt Part III (with certain exceptions (¢) ), but any section
of the Act, whether in Part III or elsewhere, can be put into force in a
rural district, or in any part of a rural distriet, by an order of the Minister
of Health under Section 5 of the Act. One calendar month’s notice of the
meeting and of the intention to propose the resolution to adopt must
be given to every member, the resolution must be advertised in one or
more newspapers, and notice of it affixed to the principal doors of every
church and chapel in the district and published in such other manner as
the authority think fit. Part III of the Act, with which alone the present
Bill is concerned, has been adopted by the councils of 806 boroughs and
673 urban districts, while the councils of 398 rural districts have adopted
such of its provisions as a rural authority can adopt, and the remaining

(¢} These exceptions are, Ss. 20, 22, 23 (1) and (2), 24, 26 (1), 27 and 36 and certain
sections not germane to, and therefore not reproduced in, the present Bill.

Tl
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sections have been put in force in a few rural districts. In addition to the
powers already mentioned, the Minister has power under Section 25 (5)
of the Loeal Government Act, 1894, to invest rural authorities generally
with any public health powers of urban authorities ; and in accordance
with a recommendation of the Royal Commission on Local Government
(paragraph 198 of their Final Report, Cmd. 3436) an order under that
section (S. R. & O. 1931, No. 580) was issued in 1931 putting into force
in all rural areas Sections 20 (1), 23 (1) and (2), 24, 26 (1) and 27. Further,
Section 19 has been put into force in 19 rural areas by order under the Act
of 1890 and a number of other sections of Part I1I have been similarly put
into force in particular areas. The number of rural areas in which each
section of Part IIT reproduced in the Bill is in operation by virtue of these
various procedures is shown in Table A in the Appendix to this Report.

9. The Public Hezalth Acts Amendment Act, 1907, proceeded on a
different principle. Under this Act the Minister of Health or, in the
case of certain Parts, the Secretary of State, may, on the application of a
local authority, by order to be published in such manner as the Minister
or the Secretary of State directs, declare any Part or any section of this
Act to be in force in the district of the local authority, or where the local
authority are a rural district council in any contributory place within the
district of the local authority. Where a section is thus applied in a district,
the application may be made subject to conditions and adaptations.
Table B in the Appendix to this Report (d) shows the number of areas in
}vhlch the provisions of this Act reproduced in the Bill have been put in

orce.

10. The Public Health Act, 1925, is in part an ‘ adoptive” Aect.
An urban authority may adopt all or any of the sections contained in
Parts II, III, IV or V of the Act, except that where the population of the
the borough or district is less than 20,000 the adoption of certain provisions
cannot take effect without the consent of the Minister of Health. A rural
district council may adopt all or any of the provisions of Parts II, II1 and
IV, again with certain exceptions, and the Minister may apply any of
those excepted provisions or any provision of Part V to a rural district by
an order made under the Act of 1875. One month’s notice of the meeting
and of the intention to propose the resolution must be given to every
member of the authority and published in the press, and the resolution
when passed must be similarly published. Further, certain provisions in
Part IT apply to county councils without adoption by them.

Part VI operates where Part VI of the Act of 1907 is in operation
and may be applied to other areas by order of the Minister. Parts VII
to IX are of general application, except some provisions of Part VIII
which operate in urban areas and may be applied to rural areas by order of
the Minister. Table C in the Appendix shows the number of areas in which
the provisions reproduced in the Bill are at present in force.

11. Two further codes of procedure for adoption differing both from
eacl} other and from those mentioned above, are to be found in the In-
fectious Disease (Notification) Act, 1889, and the Notification of Births
Act, 1907, but it is unnecessary to discuss these in detail as both Acts
have been made general by later legislation.

We need not labour further the point that the diversity of methods
for bringing into operation the ‘* adoptive Acts *’ referred to above would,
if prpserved, immensely complicate the task of consolidation. It remains
to discuss the further and more important question whether and to what
extent the procedure of bringing public health provisions into operation
by adoption or ministerial order is under present conditions right and
necessary.

12. It will be seen that there are two main codes for * adoption * :
(1) a procedurc under which, apart from differences in detail, a local

117
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authority have power to adopt an Act, or a Part of an Act, or a particular
section of an Act, without reference to the central Department, but only
after complying with a special procedure designed to give publicity to the
proposal to adopt, and (2) a procedure under which the decision whether
the Act or enactment is to come into operation in any particular area lies
with the Department.

There is no doubt that both procedures have in the past proved them-
sclves, and in certain circumstances still are, convenient legislative methods.
To take an example outside the Public Health code, if a council wish to
take advantage of the enabling provisions of the Local Government and
Other Officers’ Superannuation Act, 1922, and establish thereunder a
superannuation scheme for their staff, it is clearly right that a decision of
such importance should not be taken by a chance majority of members
attending an ordinary meeting of the council. Again, as regards the power
of the Minister to bring enactments into operation by order, it is convenient
in view of the widely different circumstances of different local authorities,
and the wide variations in their financial resources and in the types of
district under their control, that Parliament should sometimes confer
powers or impose obligations in general terms, leaving it to the Minister
to decide whether in any particular case the circumstances require that a
particular authority should be entrusted with the discharge of the functions
in question. It is also to be remembered that the public health code is
largely the outcome of local experiments sanctioned by Parliament in
local legislation, and that, as already pointed out, much of the present
ceneral code consists of these local Act provisions re-cnacted in a generalised
form. Thus, a system under which the application of the particular enact-
ment to any given locality is left to the discretion of the Department
represents a natural transition from the method—still in active operation—
of Parliament itself conferring by loeal Act additional powers required

by particular authorities.

13. None the less, when all this is said, our examination of the Acts
has led us to the conelusion that the method of proceeding by way of
“ adoption > has in the past been overdone. Not a few cases of patent
absurdity can be found, as, for example, the fact that Section 60 of the Act
of 1907, which is in effect a * removal of doubts ” clause, and Section 62
of the same Act, which slightly extends a provision of the Act of 1875,
should require to be put in forece by order. Again, there are a number of
provisions which at present require adoption but might well have been
framed as ** enabling >’ clauses, operating without adoption if and in so far
as the local authority think fit to exercise the powers. A good example
of these may be found in Section 87 of the Act of 1925, which cnables
a local authority by agreement with, and at the expense of, the owner of
a house to connect his premises with the sewer. The practical question,
however, is not whether an unnccessary use of the procedure of adoption
has been made in the past, but how far it is necessary to retain it in pre-

paring the present Bill.

14. We have examined the figures set out in the Tables in the Appendix
from this point of view. These figures show that all the provisions in
question are in fact in force over very wide areas. Morcover it is to be
noted that, as already indicated, nearly all these provisions were included
in the general law after becoming common in local legislation. Accord-
ingly, the figures in the Tables by no means represcnt the whole number
of areas in which any particular provision is in foree, since they do not
include those in which an identical, or closely similar, provision operates
by virtue of a local Aet. A further consideration, though not of great
importance, is worthy of mention. We understand that in the case of a
number of provisions which require to be put into operation by order,
the Department are so satisfied that the provision might reasonably form
part of the general law that an order is made as a matter of course upon the
application of any local authority. So far as this is the case, the prepara-
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tion, issue and publication of a formal order bringing the provision into
operation are a waste of time and energy.

These considerations have led us to the conclusion that the time has
now arrived when, with certain exceptions, the adoptive provisions of the
Acts of 1890, 1907 and 1925 (so far as those Acts are reproduced in the Bill)
and also of the Infectious Disease (Prevention) Act, 1890, may properly
be made of general application. The draft Bill has been framed accord-
ingly, and the result is a very substantial simplification of the Public
Health law. The few exceptions, which are collected in the note on
Clause 13 of the Bill (¢), represent provisions which are still appropriate
only to areas of an urban character. Under that clause, which takes the
place of Scction 276 of the Act of 1875 and corresponding provisions of
the later Acts, the Minister can invest individual rural authorities with
urban powers.

Regulation-making Powers.

15. In our first Interim Report we pointed out (paragraph 12) that the
whole subject of regulation-making powers had been recently examined
by the Departmental Committee on Ministers’ Powers (Report Cmd.
4060/1982) and that for that reason we thought it better to reproduce
substantially the existing law. When the Local Government Bill was
before the Joint Select Committee, the Committee, after considering certain
suggestions made to them on behalf of the Minister of Health, decided
upon a course of action which may be summarised as follows :—

(1) that it is unnecessary to burden Parliament with regulations
concerned with details of administration, and accordingly that the
requirement to lay regulations before Parliament should only be
imposed in the case of those of substantial importance and of a legis-
lative character ;

(2) that all regulations which were required to be laid before
Parliament should be liable to annulment by the ordinary procedure
of an Address by either House and that a uniform period—30 days—
should be provided for this action. Effect was given to this decision
in Section 299 of the Local Government Act, 1933 ;

(8) that the validity of all regulations, except the regulations
which deal with the issue of stock and to which special considerations
apply, should be liable to challenge in the Courts in the ordinary
manner, and that any provisions of the existing law making regulations
‘“ have effect as if enacted in the Act *” should be omitted.

The number of regulation-making powers in the present Bill is com-
paratively small. The powers will be found in Clauses 104, 126, 143, 161,
179, 180, 204, 250 and 277 (2) of the Bill, and in paragraph 1 of the First
Schedule. In drafting these provisions we have followed the principles
adopted by the Joint Select Committee. The regulation-making powers
under Clause 143 (f) (prevention and treatment of infectious diseases) are
so wide and the subject matter of such importance that we have inserted a
provision requiring them to be laid before Parliament, though this repre-
sents new law. We have done the same as regards the regulations under
the First Schedule preseribing the qualifications of medical officers of port
health districts. This also is new, but it follows the action taken by Parlia-
ment on the Local Government Act, 1933, where for the first time regula-
tions preseribing the qualifications of medical officers of health of boroughs
and of urban and rural districts, were required to be laid before Parliament
(see Section 108 (5) (g) ).

Clause 811, which provides for the laying before Parliament and

(¢} For this note, see p. 390, post. For s. 13 of the Act, sce p. 67, anle.
() Sees. 143, p.’166, ante. "~ oo T
(9) 26 Halsbury’s Statutes 363.
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annulment of regulations, follows the lines of Section 299 of the Act of
1933 (h).

16. As regards publication, the effcct of Section 1 of the Rules Publica-
tion Act, 1893, is to make it necessary to publish in the London Gazette
notice of an intention to make any regulation which is required to be laid
before Parliament and to put copies of the regulation on sale. We have
treated this procedure as a satisfactory substitute for the requircment in
Section 130 of the Act of 1875 (Clause 143 of the Bill) that the regulations
must be printed in ertenso in the London Gazette—an cxpensive pro-
cedure which is now out of date—and also for the requirement in Section 9
of the Canal Boats Act, 1877, which required the Department to prescribe
places in the neighbourhood of canals, and the price, at which regulations
might be purchased.

None of the regulation-making powers reproduced in the Bill provides
for the regulations having effect as if enacted in the Act, or otherwise
purports to make the validity of the regulations unchallengeable. It will
be seen, moreover, from paragraph 133 of this Report that we recommend
the repeal without re-enactment of Section 295 of the Aect of 1875, which
makes the orders of the Minister of Health * binding and conclusive in
respect of the matters to which they refer.”

[PART 1IV.

Penalties.

17. The enactments dealing with penalties for non-compliance, which
are reproduced in the Bill, show much diversity with regard to the maxi-
mum fines which may be imposed. This is to some extent necessary, for
obviously some offences, e.g. that of erecting a house without a drain, for
which a maximum penalty of fifty pounds is fixed by the Act of 1875, are
of a more serious character and call for a stronger deterrent than the minor
offences with which the Acts deal. On the other hand, it is clear that as
regards these minor offences, Parliament has not adhered strictly to any

definite policy and that, while a maximum penalty of five pounds, with a -

daily penalty of forty shillings in the case of continuing offences, may be
taken to represent the normal, there are many departures from these
figures for which no good reason could be assigned and which probably
have their origin in the different language of different local Acts. Thus,
under Secection 16 of the Infectious Disease (Prevention) Act, 1890, the
maximum penalties are five pounds and forty shillings. Under Part 1V
of the Act of 1907—a Part dealing with the same subject matter—a
maximum penalty of five pounds is to be found in Sections 53, 61 and 64,
but in the remaining sections the maximum penalty is forty shillings.
Again, Section 36 of the Act of 1907, which makes it an ofience to use rain
water pipes as soil pipes, imposes maximum penalties of five pounds and
forty shillings, whereas Section 37, which forbids water pipes being uscd
to serve as ventilating shafts to drains, provides maximum penalties of
forty shillings and twenty shillings.

Throughout the Bill we have inserted five pounds and forty shillings
as the maximum penalty for a first offence and for a continuing offence in
all cases except those which clearly called for special treatment, and we
have thought it unnecessary to call attention in the notes on clauses to
cases where this policy has involved an amendment of the existing law
either by way of increase or decrease. In cases where the Bill effects any
amendment of more substantial penalties, attention is drawn to the point
in the note on the clause in question.

Appeals.

18. The provisions of the Public Health Acts with regard to appeals
from decisions of local authorities are exceedingly difficult to interpret.

{R) See now s. 3190 of the Act, p. 267, anie, and for s. 299 of the Local Government
Act, 1933, see 26 Halsbury’s Statutes 464.
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The Act of 1875 contains no gencral right of appeal against orders or

requirements of local authorities, but Section 268 of the Act enables a -

person who is aggrieved by a decision of a local authority “ in any case in
which the local authority are empowered to recover in a summary manner
any expenses incurred by them or to declare such expenses to be private
improvement expenses ** to appeal to the Minister of Health. The Act of
1890 on the other hand provides (Section 7) for an appeal to quarter
sessions by any person aggrieved :—

‘* (a) By any order, judgment, determination or requirement of a
local authority under this Act ;

(b) By the withholding of any order, certificate, licence, consent,
or approval which may be made, granted or given by a local authority
under this Act.”

Sub-section (2) provides that the section °‘ shall not apply in cases
where there is an appeal to the Local Government Board (now the Minister)
under Section 268 of the Public Health Act, 1875.>> 1t was held in R. v.
Essex Justices, [1916] 2 K. B. 406 (7) that an appeal lies to quarter sessions
against a refusal on the part of a local authority—acting under Section 169
of the Act of 1875—to grant a knacker’s licence, the decision being based on
the ground that the Act of 1890 is to be construed as one with the earlier
Act. It may be doubted whether this was the intention of the draftsman.
To apply Section 7 to every ‘‘ requirement ** under the Act of 1875 pro-
duces results which can hardly have been contemplated by Parliament.
For example, under Section 83 of that Act the keeper of a common lodging-
house has a duty * if required in writing by the local authority > to report
to the authority persons resorting to the house during the preceding day
or night. It is very unlikely that Parliament desired to burden quarter
sessions with appeals on matters of this kind.

The terms of Section 7 of the Act of 1907 are substantially the same
as those of Section 7 of the Act of 1890 ; and Section 7 of the Act of 1925
incorporates, inter alia, Section 7 of the Act of 1907. The position appears
to be, therefore, that apart from sections which make some specific pro-
vision for other forms of appeal (e.g., Section 42 of the Act of 1907, which
provides for an appeal to a court of summary jurisdiction) there is a
general right of appeal to quarter sessions under the Acts of 1890, 1907 and
1925, and probably under the Act of 1875, except where an appeal lies to the
Minister under Section 268 of the Act of 1875. The exact limits of the
Minister’s jurisdiction under Section 268 have, as is well known, been the
subject of much litigation. The point need not, however, be discussed
here, for if the recommendation which we make in paragraphs 61-63 below
are accepted, the existing procedure will be replaced by an appeal to a
court of summary jurisdiction (or in one instance to the Minister) wherever
the case is one in which the local authority require the owner to ineur
expense in executing works or otherwise remedying a condition of things
which is objectionable from the point of view of public health. Provision
is made for this in Clause 2838 of the Bill (7).

This type of requirement forms the most numerous and important
class under the Bill. As regards the remainder, we feel no doubt that it
would be a mistake to insert any general clause giving a right of appeal,
thther to quarter sessions, courts of summary jurisdiction or the Minister,
against orders, requirements, determinations, ete., of a local authority.
The fact that the Bill reproduces a number of Acts which do not form part
of the public health code and to which therefore the various appeal sections
to which we have drawn attention above do not apply would in itself
Present a serious obstacle to this course. A more fundamental objection
lies in the fact that not every decision of a local authority should be subject
to appeal, and that it is quite impracticable by the use of general words
such as “ orders, judgments, determinations or requirements” fto

13

(%) 38 Digest 224, 557. () Now s. 280 of the Act, p. 252, anle.
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:<tineuish between those from which an appeal should lie and those from
:lvlliii;::llllbilil:lshould not. Thus, to take a single example, Sectlgn 86 of t_he Act
of 1890 provides that every building used as a place of pu_bllc resort is to be
substantially constructed and provided with means of ingress and egress
“to the satisfaction of the urban authority.” If the section lmd b?cn
differently drafted and had obliged the owner to comply with the ** require-
ments ** of the authority as regards ingress and egress an appeal to quarter
sessions would clearly have lain under Section 7 of the Act; as the
language stands, it is doubtful whether an appeal lies or not. A perusal
of the Acts of 1875, 1890 and 1907 discloses many instances qf the same
ambiguity. We have accordingly adopted the principle of inserting a
right of appeal—either expressly or by a definite reference to Clause 283 (k)
—in every clause where, in our opinion, it should be given.

With regard to the proper appellate tribunal, we .have adopted the
view that, in general, the appeal should lie in 'the first instance to a court
of summary jurisdiction. Provision is made in Clause 293 of the Bill ()

" for a further appeal to a court of quarter sessions.

Power to break open streets.

19. The question on what conditions a right to break open streets
should be exercised arises on three Parts of the Bill—in connection with
drains and sewers (Part II), water pipes (Part IV) and pipes for the supply
of public baths and washhouses (Part VIII).

Under the existing law, a local authority who propose to execute
works of sewerage outside their district must give notice of their proposals
in a local newspaper and serve copies of the notice on the owners, lessees
and occupiers of lands affected, on the town clerk or clerk of the urban dis-
triet council if the proposed works will be in an urban area, or upon the
chairman of the parish council or parish meetingin a rural parish, and on the
highway authority or other persons having the care of the streets affected.
If objection is taken and sustained, the works cannot be commenced
without the consent of the Minister, who may make.su.ch qulﬁpatl.ons in
the proposals as he thinks necessary. For works within their district the
local authority are subject to no such control. o

For the laying of water mains within or without their district, local
authorities are, by Section 54 of the Act of 1875, given the same powers
and made subject to the same restrictions, as in the case of the laying of
sewers, but this must be read together with Section 57 of the same Act
which incorporates certain provisions of the ’Waterwgrks Clauses Acts,
the most important of which in this connection are Sections 28 to 34 of the
Act of 1847. Section 28 confers a power to break up a street under the
superintendence of the persons having its control or management.
Section 29 prohibits the breaking up of land not dedicated to public use
except with the consent of the owners or occupiers. This Iast-mentlonewd
section has in effect been superseded by Section 80 of the Act of 1925,
which provides that if a local authority supply gas or water, they may lay
down pipes in streets not dedicated to public use for the purpose of supply-
ing premises in those streets. Section 30 of the Watc,arwor.ks Clauses Act,
1847, requires the local authority to give three days’ notice of intention
to break up a street, and Section 31 requires the work to be done under the

superintendence of the persons having the control or management of the
street and according to a plan approved by them or, in the event of dispute,
by two Justices. Sections 32 to 34 provide for reinstatement. .

But in incorporating these sections of the Act of 1847, Section 57
of the Act of 1875 adds the words * where the local authority have not
the control of the streets”. It was held in Hill v. Wallasey Local Board,
[1894] 1 Ch. 1383 (m), that these words referred to a local authority who have

(k) Now s. 290 of the Act, p. 252, anle.

(1) Now s. 301 of the Act, p. 258, anle. (m) 43 Digest 1062, 34.
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not the control of streets generally in their district, i.e. who are not a
highway authority. IFrom 1894 to 1929, therefore, this incorporation was
of little importance, for both urban and rural district councils were high-
way authoritiecs. Since the changes made by the Local Government Aet,
1029, it has again operated to secure that a rural district council shall in
laying down water mains be subject to the superintendence of the county
council as highway authority.

The provision in the Bill (Clause 277 (n) ) empowering local authorities
to break up streets for the purpose of laying pipes to supply public baths
and washhouses is taken from local Acts. These provide that the local
authority can for the purpose break up any highway repairable by them,
and break up any other highway with the consent of the authority
or persons liable for its repair.

There seems no good reason why in this respect the construction of
sewers, the laying of water mains, and the laying of pipes for supplying
public baths should not be on the same footing. Moreover, the question
whether the superintendence and control for which the incorporated
sections provide should be imposed ought clearly to depend on whether the
authority exccuting the works are the highway authority for the street in
question and not whether they have or have not any highway funetions in
general. The Bill proceeds on this footing : see Clause 276 (o).

The further requirements in the case of works outside the district are
dealt with in the note on Clause 16 (p).

20. The power of owners and occupiers of premises to break up streets
also needs consideration. Section 52 of the Waterworks Clauses Act,
1847, confers such a power for the initial laying of the pipe, subject to the
same control and obligations as apply to water undertakers. Local Acts
commonly extend this power for purposes of examination and maintenance
and repair of pipes, and the Bill follows these precedents (Clause 121 (q) ).
There is, however, no general power—at any rate no express power—to
break up streets for the purposes of connecting drains to sewers, though
Section 37 of the Act of 1925 empowers a local authority to do the work
on behalf of the owner or occupier by agreement in a private street. The
Bill makes good the omission by conferring a general power subject to
the same conditions as apply in connection with water communication
pipes (Clause 34 (2) () ).

Savings for Statutory Undertakers.

21. The provisions of the Public Health Acts with regard to statutory
undertakers present some difficulty. Sections 827 to 833 of the Act of
1875 contain elaborate savings for canal, dock, harbour and river authorities
and for Commissioners of Sewers. Further, section 157 of that Act
exempts from building byelaws buildings belonging to railway companies
and used for the purposes of the railway and Section 33 of the Act of 1907
exemptis from certain provisions of the Act and from byelaws made under
them buildings (other than dwelling-houses) belonging to a railway com-
pany or harbour, pier, dock, canal or inland navigation authority and used
In connection with the undertaking. Additional savings for railway com-
panies and other undertakers are to be found in the following sections of
other Acts reproduced in the Bill—Section 20 (4) of the Act of 1890 and
Sections 11 and 39 (5) of the Act of 1925.

22. There are obvious advantages in shortening and simplifying the
language of sections 827 to 838 and bringing the later savings into relation
with these sections. In particular, it would be useful to make plain
throughout any saving clauses that may be inserted, a distinction which has
been drawn in the case law between the property of statutory undertakers

(n) Sees. 227, p. 215, anie.
(0) See now, s. 279 of the Act, p. 243, ante.

S. 16, p. 71, anfe.
(g) 8. 121, p. 152, ante. 2}

() See p. 86, ante.
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used for the primary purposes of the undertaking, and other pro-
perty (e.g., workmen’s dwellings) which Parliament has, with increasing
frequency, enabled statutory undertakers to acquire for ancillary purposes,
We came to the conclusion, however, that before this detailed work of
drafting was attempted it would be desirable to consult the bodies repre-
senting the undertakers concerned on the general principles to be adopted,
and that any negotiations could best be conducted by the Ministry of I1calth
after the publication of the draft Bill. .

23. We have accordingly reproduced the present savings substantially
as they stand and have indicated by square brackets that they call for
further consideration.

PART I.—LOCAL ADMINISTRATION.

Committees of Local Authorities.

24, The position with regard to committees of local authorities was
discussed in paragraphs 60 to 64 of our first Interim Report. In relation
to public health we have found it necessary to consider three special
statutory committees, namely, the public health and housing committee of
a county council, the tuberculosis committee of a county or county borough
council, and the maternity and child welfare committee of a county council,

borough or district council.
The existing law with regard to these committees is as follows :—

Public Health and Housing Committee.—Section 71 of the Housing,
Town Planning, etc., Act, 1909 (s), requires every county council to
appoint this committee. Matters relating to the discharge by the
council of public health and housing functions (except the powers of
precepting and borrowing) stand referred to the committee, and before
discharging any such functions the eouncil must consider the com-
mittee’s report thereon, unless the matter is urgent. Further, the
council may, if they wish, delegate to the committee their public health
and housing functions, other than powers of precepting and borrowing
and of resolving to declare district councils to be in default, and may
impose restrictions or conditions on such delegation. Under
Section 14 (3) of the Local Government Act, 1929 (), persons who are
not members of the council may be appointed to the committee, but
these persons must not exceed one-third of the whole number. The
committee may appoint sub-committees, and may include on these
sub-committees persons who are not members of the committee.

It is to be observed that neither the Act of 1875, nor any of the
succeeding Public Health Acts, placed any corresponding obligation
on sanitary authorities to appeint a public health committee, though
we believe that such a committee is almost invariably appointed.
The difference in this respect between county councils and other
authorities is no doubt accounted for partly by the difference in date
between the governing statutes, and partly by the fact that county
councils usually meet Iess frequenily than borough or district councils.

Tuberculosis Committee.—By Section 4 of the Public Health
(Tuberculosis) Act, 1921 (u), councils exercising powers under the
Act, i.e., county and county borough councils, are empowered, but
not required, to exercise their powers (other than levying, or pre-
cepting for, a rate, or borrowing) through a committee or a sub-
committee. Power is given to the council and, subject to any
directions of the council, to the committee to appoint persons who are

(s) 10 Halsbury’s Statutes 848. This section is now repealed and re-enacted in
s. 153 of the Housing Act, 1936.

() 10 Halsbury’s Statutes 881.

(u) 18 Halsbury’s States 972.
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not members of the council to be members of the committee or sub-
committee up to a limit of one-third of the total membership, and these
persons must be ‘ persons (including members of insurance com-
mittees) . . . specially qualified by training or experience in matters
relating to the treatment of tuberculosis.”

Maternity and Child Welfare Commitlec.—By Section 2 of the
Maternity and Child Welfare Act, 1918 (w), every council exercising
powers under the Act is required to appoint a maternity and child
welfare committee, but the committee may be a committee appointed
for other purposes or a sub-committee of such a committee. In other
respects the section is practically identical with Section 71 of the
Housing, Town Planning, etc., Act, 1909, already referred to, but it
provides that at least two members of the committee must be
women, and that, if persons who are not members of the authority are
appointed as members of the committee, they must be persons specially
qualified by training or experience in subjects relating to health and
maternity.

25. It will be noted that the appointment of a Public Health and
Ilousing Committee extends only to county councils but is compulsory,
that the appointment of a Tuberculosis Committee is optional, and that
the Maternity and Child Welfare Committee occupies a half-way position,
since though every council operating the Act is required to appoint one,
it may use for the purpose some existing committee or sub-committee.
There is little doubt that one of the principal objects of these provisions
was to give authorities power to appoint as members of the committees
persons who were not members of the council. The position of com-
mittees other than special statutory committees is now fully covered by
Section 85 of the Local Government Act, 1938 (), under which every type
of authority has a general power to appoint ecommittees and to place on
them persons who are not members of the local authority up to a limit of
one-third of the total membership.

Further, in the case of the three committees in question there is power
to appoint persons who are not members of the committee as members of
a sub-committee. In preparing the Local Government Bill we considered
whether this power to appoint outside persons to sub-committees should
be conferred generally, and reached the conclusion that if there is a power
to appoint outside persons to the committee itself, the further power in the
case of sub-committees is not one of substantial value.

26. The appointment of a Public Health and Housing Committee is
obligatory, but the obligation applies only to county councils and not to
local authorities in general, and we consider that a repeal of the provision
without re-enactment would simplify and assimilate the law without
throwing away anything of value. No county council is likely to attempt
to discharge its public health or housing functions without the assistance
of a committee, and it has been suggested to us that a combination of
publie health and housing in the hands of a single committee is not neces-
sarily the most convenient course. It may well be thought that a some-
what different grouping of functions might prove more satisfactory, and we
understand that at least one county council has obtained power from
Parliament to vary the requirements of the Act of 1909 with regard to
the Public Health and Housing Committee.

27. In the case of the Tuberculosis Committee the only effect of the
repeal without re-enactment of Section 4 of the Act of 1921 would be to
remove the power of appointing outside persons on sub-committees and
the requirement that the appointing authority must see that the outside
persons appointed on the full committee are specially qualified to deal with
the subject matter in question. Asregards the latter requirement, we think

(w) 11 Halsbury’s Statutes 743. (y) 26 Halsbury’s Statutes 352.
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that it may properly be assumed that if a local authority decide to appoint
outside members they will—without any express dircction on the point—
select persons who are qualified for the position. The reference in the
section to members of Insurance Committees is in any case obsolete, having
been included at a time when Insurance Committees administered sana-
torium benefit under the National Health Insurance Acts, a benefit which
was discontinued in 1920. We are satisfied that the section may properly
be repealed without re-enactment.

28. We have felt some doubt with regard to the Maternity and Child
Welfare Committee. It is difficult to suppose that, after the experience
which has now been gained, any authority would attempt to carry on the
service without the assistance of a committee which included women and
other persons having special knowledge and experience ; and for that reason
we doubt whether the repeal of the section would make any practical
difference. On the other hand, the establishment of such a committee is
not merely optional, and, having regard to this fact and to the fact that
the Act of 1918 is a relatively recent statute, we have reproduced Section 2
of the Maternity and Child Welfare Act, 1918, in Clause 201 of the draft
Bill, _

Joint Committees and Joinl Boards.

29, The position with regard to Joint Committees and Joint Boards for
public health purposes under the existing law is as follows :—

(1) Under Section 279 of the Act of 1875 (z), the Minister has
power by provisional order to unite districts for any purpose of the
Act and to constitute a joint board.

(2) Under Section 287 of the same Act (a) as amended by Section 3
of the Act of 1885 the Minister has power to constitute one of more
local authorities or port conservators or commissioners a port sanitary
authority by an order which is provisional only if opposed.

(8) Section 5 of the Public Health (Tuberculosis) Act, 1921 (b},
enables the Minister by order to constitute joint committees of county
icmncils and county borough councils for any of the purposes of the

ct.

(4) Under Section 91 of the Local Government Act, 1933 (¢), any
local authority (including a county council and a parish council)
may concur with any other local authority in appointing a joint
committee for any purposes in which they are jointly interested.

(5) Under Section 112 of the same Act (d) the Minister has power
by order to unite districts for the purpose of appointing a medical
officer of health.

30. The provisions of the Act of 1875 as amended in 1885 with regard to
port sanitary authorities and united districts are substantially reproduced in
Clauses 2-7, 9 and 10 of the Bill (¢). Throughout the Bill the term “ port
health authority ” has been substituted for ‘‘ port sanitary authority .
This change has been suggested to us by the Association of Port Sanitary
Authorities. We agree with the Association that the new name gives a
better indication of the activities of these bodies.

At the request of the Port Sanitary Authority for the Port of London the
change of name has been made to extend to that body.

It will be observed that Clause 6 enables the Minister in setting up a
joint board to include representatives of the county council. This is new law,
but it appears to us to follow naturally from the power conferred on county
councils by Section 57 of the Local Government Act, 1929 (f), to contribute

towards the expenses of distriet councils for public health purposes, and also
from the fact that the same Act gave county councils power themselves
to provide hospital accommodation. We considered whether the power to
include county council representatives should be limited in terms to the case
of a joint hospital board or a board towards the expenses of which the county
council had undertaken to make contributions, but we came to the conclusion
that it was unnecessary to impose this express limitation, since it is highly
improbable that an order including county council representatives would be
made except on the footing that the county council hore some share of the
financial burden. The notes on Clauses 6 and 9 call attention to matters of
detail in which they depart from the existing law.

31. As regards combinations of county councils and county borough
councils, our attention has been called to Section 8 of the Poor Law Act,
1930 (g), Section 29 of the Mental Deficiency Act, 1913 (h), and Section 5 of
the Public Health (Tuberculosis) Aet, 1921 (i). All these provisions enable
the Minister to effect combinations for the purposes of the respective Acts,
and there seems to be no reason why in the region of public health the power
should be limited to the treatment of tuberculosis. We have accordingly
provided in Clause 8 of the Bill (k) that, with the consent of the councils
concerned, the Minister may constitute joint committees for any of the
purposes of the Bill. As in the existing legislation, the power extends to
combinations, either of county councils with county borough councils, or of
county councils with county councils, or of county borough councils with
county borough councils. It is true that any of these bodies can combine
under Section 91 of the Local Government Act, 1933 (I), in appointing a
joint committee, but committees appointed under that section are not cor-
porate bodies, and experience has shown that, while they are valuable for
certain limited purposes, they are not appropriate bodies for discharging
more important and permanent functions involving the acquisition and hold-
ing of land, the making of contracts, and horrowing.

PART II.—SANITATION AND BUILDINGS.

Vesting of sewers in local authorilies.

32. The difficulties connected with the vesting of sewers in local authorities
are notorious. Stated as briefly as possible, the position under the existing
law is as follows :—

The Aect of 1875 distinguishes between drains and sewers, defining a drain
as a drain used for the drainage of one building only and made for com-
municating with a cesspool or sewer, and a sewer as including any other kind
of drain. The Act, following the Public Health Act, 1848, then proceeds to
enact that all existing and future sewers, with certain exceptions referred
to below, are to vest in the local authority. It is common knowledge that
the Act has never been regarded as imposing an obligation on local authorities
to sewer their districts in advanece of development, and as a conscquence the
almost universal practice has been for a developer to construct the sewers
nceessary for the drainage of the buildings which he is erecting. The
responsibility for maintaining these sewers after their completion passes
automatically to the local authority, and it has thus been a matter of financial
concern to the authority whether a particular pipe is technically a sewer or a
drain, since in the first case but not in the second the burden of maintenance
falls on the authority. Recourse has been had to various devices to prevent
developers throwing on the ratepayers as a whole the cost of maintaining
pipes which, though technically sewers for the reason that they drain more

(z) 13 Halsbury’s Statutes 742. (a) Ibid., T45.

(b) Ibid., 972. (c) 26 Halsbury’s Statutes 355.

(d) Ibid., 366. . (g) 11 Halsbury’s Statutes 969. (R) Ibid., 1717.

(e) See the same sections of the Act, pp. 8066, anfe. (i) 13 Halsbury’s Statutes 072. (k} See s. 8 of the Act, p. 64, anie.

(fy 10 Halsbury’s Statutes 922. (1) 26 Halsbury’s Statutes 355.
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than one building, are of the character of private drains. In some cascs,
local authorities have insisted upon each house being served by a scparate
drain in circumstances where a single drain serving two or more houses would
meet all sanitary requirements, and have thereby thrown unnecessary expense
on owners. More commonly, the practice of requiring an owner to exccute
an agreement making himself and his successors in title responsible for the
maintenance of the pipes, notwithstanding that they technically form a
sewer, has been adopted, though the effect of some of these agreements is not
free from doubt. In many areas attempts have been made to mcet the
situation by local legislation.

33. A clause which had frequently appeared in local Acts was finally
introduced into the general law as an * adoptive " provision and now appcars
as Section 19 of the Act of 1890 (m). This section provides that where “ two
or more houses belonging to different owners are connected with a public
sewer by a single private drain ’’ Section 41 of the Act of 1875 (n) (which
enables a local authority to make good a defective drain at the expense of the
owner) is to apply and the authority are to be entitled to recover their expenses
in suitable proportions from the owners concerned. Disputes arising on this
section and on the definition of drains and sewers in the Act of 1875 have
given rise to a large number of judicial decisions which need not be referred
to in detail. They are, in the language of Scrutton, L.J. in Hill v. dldershot
Corporation, [1923] 1 K. B. 259, at p. 267 (o), ““ chaotic and contradictory .
The leading cases are the decision of the House of Lords in Wood Green
U.D.C. v. Joseph, [1908] A. C. 419 (p), and of the Court of Appeal in the
Aldershot case already referred to. It appears from these decisions that
Section 19 is defective in at least two respects—(1) because it is limited to
drains from houses ¢ belonging to different owners,”, and (2) because under the
judgment of the House of Lords in the Wood Green case, as interpreted by
Lawrence and Greer, L.JJ. in the Aldershot case, the section applies only
if the authority ean establish that the combined drain was originally con-
structed by reason of a requirement of the local authority made under
Section 23 or 25 of the Act of 1875.

34. Attempts have been made in subsequent local legislation to improve
upon Section 19, for instance, by providing for combined drainage orders.
In some cases Section 41 of the Act of 1875 (n) has been applied in terms to
a drain serving two or more houses whether owned by the same person or
not, and in one instance the words ‘“ whether such drain was originally
constructed in pursuance of a requirement of the Corporation or their pre-
decessors or not >’ have been inserted in order to negative the view adopted
by the House of Lords in the Wood Green case.

85. To deal satisfactorily with the problems to which this legislation has
given rise involves going far beyond consolidation, but in view of the fact
that our Terms of Reference include the making of recommendations for
simplifying and clarifying the law, we feel it impossible to reproduce without
amendment provisions which have provoked a large amount of litigation
and have called forth the strongest judicial condemnation. ‘I cannot avoid
pointing out,” said Lord Russell, C.J. in Bradford v. Eastbourne Corporation,
[1896] 2 Q. B. at p. 213 (g), a case turning on Section 19 of the Act of 1890,
‘““ the highly unsatisfactory state of the existing legislation relating to the
question of public health, and to cognate questions of local authority under
the Acts dealing with that subject. It is entirely unsystematic and most
confused, and in the public interest steps ought to be speedily taken to reduce
the existing chaos into system and order.” Nearly 40 years later Scrutton,
L.J., in the Aldershot case already referred to, used even stronger language
in connection with Section 19 which he described as ** a disgrace to English
legislation.”

(m) 13 Halsbury’s Statutes 831. (n) Ibid., 642.
(o) Digest Supp. (p) 41 Digest 38, 287.
(g) Ibid., 4, 71.
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36. Two methods of amending the law presented themselves to us. The
first was to adopt and, if possible, improve on the various local Act pro-
visions amending Section 19 of the Act of 1890. The second was to recom-
mend the more radical step of abandoning altogether the principle that pipes
which drain more than one building should of necessity vest in the local
authority. In considering these alternatives, it was brought to our notice
that when the Bill which became the Public Health Act, 1925, was before
the House of Lords an amendment designed to remedy the defects of
Section 19 on the lines usually adopted in local Acts was moved but was
resisted by the Government on the ground that it was proposed to introduce
legislation dealing with the matter * on more comprehensive lines”. We
understand that at the time the Ministry of Health were considering a Public
Health Bill which, amongst other things, proposed to abolish the automatic
“ yvesting » of sewers in local authorities, but that the Bill had subsequently
to give way to the more urgent matters dealt with in the Local Government
Act, 1929. Moreover, it is well known that proposals on these lines had long
been the subject of discussion. So long ago as 1903 Mr. Walier Long,as
President of the Local Government Board, publicly expressed the view that
a sewer ought not to vest in a local authority, unless it had been approved by
them in every detail.

37. Apart, however, from these considerations we feel clear that tinkering
with the language of Section 19 will provide no real solution of the problem,
and that the time has arrived for abandoning the principle, which experience
has shown to be unsound, that the responsibility for maintaining a particular
pipe should depend solely on the question whether the pipe serves one or more
than one building. Moreover, we are satisfied that it is not practicable to lay
down a hard and fast line in an Act of Parliament, and to throw the responsi-
bility for maintenance on the ratepayers as a whole, or to leave it with in-
dividual developers or owners, according as the pipe in question falls on one
side of that line or the other. In our view the circumstances vary within such
wide limits that Parliament cannot hope to do more than leave to some com-
petent authority the duty of deciding whether or not in a particular case the
responsibility for maintenance should be transferred to the local authority
and indicate in the Act the kind of considerations to which that authority
ought to have regard in arriving at a decision.

38. Accordingly the draft Bill repeals Section 13 of the Act of 1875 and
as regards future sewers substitutes the procedure set out in Clause 17 (7).
The salient points of this procedure are as follows :—

(1) The distinction between a drain, that is, a pipe serving one
building only, and a sewer is maintained : see the definitions of these
terms in Clause 882 (rr). We considered the question whether it would
be convenient to alter the terminology and limit the word * sewer *’ to
a sewer vested in the local authority. This course has some advantages,
but we came to the conclusion that it would involve too great a departure
from the ordinary meaning and use of the word ** drain » if it was used
to cover lines of pipes laid under streets and serving large numbers of
houses. Accordingly, the term ‘ public sewer *’ is used to denote a
sewer vested in the local authority (Clause 20 (2) ).

(2) Clause 17 applies only to sewers completed after the commence-
ment of the Bill. The responsibility for sewers completed before that
date will remain practically unaltered, that is to say, it will in general
rest with the local authorities.

(8) Subsection (1) of the clause empowers a local authority to declare
any sewer or sewage disposal works to be vested in them.

(4) Subsection (2) enables the owner of a sewer or sewage disposal
works to apply for a declaration vesting it in the local authority.

(r) Sees. 17 of the Act, p. 72, ante.
(rr} Now s. 343 of the Act, p. 280, anfe.




TR N

. ’ . X
DR LT W 23 PR T

350 Public Health Act, 1936 [PART 1V.

(5) If the authority do not accede to the application, an appeal lies

to the Minister.

(6) Considerations which should be present to the minds of the local
authority and the Minister are set out in subsection (4). They are not
intended to be exhaustive, and the amount of weight to be attached to
each will depend on the circumstances of the particular case.

(7) Provision is made for dealing with the case of sewers or disposal
works which are within the district of one authority but serve that of

another.

39. We considered whether the owner of a sewer or of disposal works
should have a right to appeal from a decision of the local authority to take
over the sewer or works as well as from a decision not to take over. In view
of the fact that sewers and disposal works nearly always represent a liability
rather than an asset, we reached the conclusion that this was unnecessary.

40. The question whether the appeal under Clause 17 from a decision
of the local authority declining to take over a sewer should lie to a court of
summary jurisdiction or to the Minister presented some difficulty. In the

resent instance we were led to the conclusion that the appellate tribunal
should be the Minister by the consideration that the issue is closely bound up
with the question whether the local authority are adequately performing their
duty of draining their district. The responsibility for enforcing the per-
formance of this duty rests with the Minister under Section 299 of the Act
of 1875 (s) and Section 57 of the Local Government Act, 1929 ({), both of
which provisions are reproduced in Part XII of the Bill (), and for that
reason we consider that the jurisdiction to determine whether a particular
sewer ought to become vested in the local authority as forming part of the
general system of the district should also lie with the Minister.

41. The procedure outlined in the last three paragraphs deals with sewers
completed after the commencement of the Bill. It is necessary, however,
to make provision for the further and more difficult case of sewers completed
before that date. These are dealt with in Clauses 20 and 24 (w). The
former enumerates the types of sewers which are to vest, or to continue to
vest, in the local authority and designates them * public sewers”. The
opening words of subsection (1) maintain the status quo by providing that
all sewers and disposal works already vested in a local authority shall con-
tinue to be vested in them. Those which are not so vested, e.g., existing
sewers made for profit, will remain in private ownership.

Paragraph (a)) of Clause 20 (1) deals with sewers which under the general
law would have become vested in local authorities, but, being of the nature
of private drains, are the subject of some provision in a local Aet which
maintains the responsibility of the owner to keep them in repair. We have
come to the conclusion that as a matter of procedure the convenient course
will be for these sewers to be vested in the local authority and to be known
as public sewers. The liability for their maintenance is dealt with in
Clause 24.

Paragraph (b) sufficiently explains itself ; and

Paragraphs (c) and (d) deal with future sewers.

With regard to the proviso to Subsection (2), see the note on Clause 20.

Clause 24 defines the responsibility as between local authorities and owners
for the expense of maintaining lines of pipes (including sewers falling under
Clause 20 (1) (a ) laid before the commencement of the Bill. For the reasons
explained in paragraphs 32-84 above, the maintenance of these pipes has in
many cases remained the responsibility of the owners, notwithstanding that
the pipes are, or would under the general law be, sewers. This responsibility
rests in some cases on contract, in others on local Act provisions, and in others
on Section 19 of the Act of 1890, either as it stands or as amended by local

(s) 13 Halsbury’s Statutes 750. () 10 Halsbury’s Statutes 922.
(u) See pp. 239 et seq., anle. () See these sections, pp. 78, 80, anle.
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Act. The clause is based on the consideration that Parliament has enabled
local authorities to adopt Scction 19 of the Act of 1890, which applies both
to future sewers and to sewers already in existence at the date of adoption ;
and further, that it has allowed the section to be amended so as to cove;'
hoth the case of drains of houses in the same ownership and that of drains
constructed voluntarily and not by reason of a requirement of the local
authority, thus in effect reversing the Wood Green and Aldershot decisions
already referred to. We have attempted to draft the clause so as to give
cffect to the view which we think, having regard to these considerations, the
legislature may fairly be presumed to have accepted.

Subsection (1) of the clause enables the local authority to recover the
expense of maintaining a public sewer of the kind to which the clause applies
from the owners of the premises served by it, and provides for any necessary
apportionment between different owners,

Subsection (2) deals with the not infrequent case of an authority not only
maintaining, but enlarging such a sewer. In that case the authority will be
required to pay the cost of enlargement, and, since an apportionment of future
maintenance expenses would become increasingly difficult, as time goes on,
the subsection provides that the future responsibility for maintenance is to
lie with the local authority.

_ Subsection (3) gives the owner a right of appeal to a court of summary
jurisdiction on questions arising under the clause.

Subsection (4) describes the sewers to which the clause applies. Para-
graph (a) deals with the case in which the responsbility for maintenance has
remained with the owners either under a local Act or by virtue of an agreement
with the local authority. Paragraph () represents an attempt to define the
kind of sewer at which Section 19, as amended by local Aects, is aimed. The
sewer must be one which was not constructed at the expense of the local
authority and one which lies either in the gardens or yards of the houses
served by it, or in some private passage or roadway affording access to them.

Sewers made for profit.

42. Section 13 of the Act of 1875 (y), which provides for the vesting of
sewers in the local authority, excepts ** sewers made by any person for his
own profit, or by any eompany for the profit of the shareholders.”

These words have given rise to litigation and it is not easy to reconcile
all the judicial decisions, but we believe that in broad outline the effect of the
decisions, including an important decision recently given in the case of
Southstrand Estate Development Company v. East Preston R.D.C., [1034]
1 Ch. 254 (z), may be stated as follows :—

(a) whether a sewer is made for profit is a question of fact ;

(b) a sewer may be made for profit though made purely for sanitary
purposes and not, e.g., for securing a profit by disposing of the sewage ;

(c) the fact that a sewer is made by a person developing a building
estate in order to provide sanitation for the houses does not in itself
constitute sufficient evidence that it was made for profit ;

(d) on the other hand, if a sewer is made by a person (other than the
developer of the estate) who has purchased the right to construct it with
the object of turning the right to account, it is made for profit.

43. The exception of sewers made for profit dates from the Public Health
Act, 1848, and probably owes its origin largely to the idea which was then
current, and gave rise to the Sewage Utilisation Acts, 1865—7, that the dis-
posal of sewage would in itself be a profitable undertaking. Whatever the
future may hold in store in this respect, it cannot be gainsaid that the creation
of a sewerage system with a view to profit from this source is at present
unknown in this country. Thus, under existing conditions, the question

{(y) 18 Halsbury’s Statutes 631. (z) Digest Supp.
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whether a sewer is or is not made for profit usually depends on whether t.he
developer recoups himself for the cost of the sewer by obtaining a larger price
for his land or houses, or by levying, through the agency of some company
or other body created for the purpose, charges in the nature of rates for the
use of the sewer, or selling the right to levy such charges. It appears to us
that the distinction between these two methods of procedure forms a very
unsatisfactory ground, as a matter of equity between the developer and the
general body of ratepayers, for determining whether the local authority
should have a right to take over the sewer or should be required to purchasc
it from the developer in cases where it is found that the sewer forms an im-
portant link in the general sewerage system of the district. Accordingly we
recommend that the new procedure for taking over by declaration should
apply to future sewers whether made for profit or not, and Clause 17 so pro-
vides. We are fortified in the view that the distinction between sewers made
for profit and those not made for profit may without unfairness be abandoned,
first, by the fact that the practice of recovering the cost of the sewer in the
price of the land or houses is, we believe, almost universal, and that conse-
quently, if the Bill were to make the system of levying a charge for the use of
the sewer virtually impossible, the effect on the current practice of developers
would be negligible ; and secondly, by the consideration that as alrcady
pointed out, the proposed procedure for taking over applies only to sewers
completed after the commencement of the Biil, and that the position of
existing sewers made for profit will remain unaffected.

[PART 1V.

Sewage Disposal Works.

44. The foregoing considerations apply substantially to the question of
taking over sewage disposal works. There is, however, this difference
between sewers and sewage disposal works, that the latter are not mentioned
in Section 13 of the Act of 1875, and till recentiy the view was commonly held
that disposal works do not automatically vest in the local authority. Doubt
has been cast on this view by two recent decisions, Clark v. Epsom R. D. C.,
[1929] 1 Ch. 287, and Selikull R. D. C. v. Ford, [1932] 830 L. G. R. 483 (a). It
appears to us that whatever the intention of the earlier Acts may have been,
there is no ground in principle for distinguishing, as regards works constructed
in the future, between sewers and sewage disposal works, and we recommend
that they should be treated on the same footing.

Trade Effluents.

45. The law with regard to the duty of a local authority to receive trade
effluents into their sewers is also in an unsatisfactory state. It is to be found
principally in Sections 15 and 21 of the Act of 1875 (b), which lay down the
general duty of a local authority to make and maintain sewers and to allow
owners to connect their drains with such sewers, and in Section 7 of the Rivers
Pollution Prevention Act, 1876 (c). This last section provides in effect that a
local authority must give facilities for enabling manufacturers to carry the
liquids proceeding from their factories into the authority’s sewers, but qualifies
this obligation by excluding from the right of admission to a sewer, liquid
which would be injurious * in a sanitary point of view,” and also by exempting
the authority from any obligation to give facilities ** where the sewers of such
authority are only sufficient for the requirements of their district.” Section 10
of the same Act (d) confers a general jurisdiction on the county court to deal
with contraventions and defaults under the Act and is apparently drafted in
terms wide enough to cover a default by a local authority in their duty to
give facilities.

46. The precise extent of the obligation under Section 7 and the relation
of that section to the provisions of the Act of 1875 have given rise to much

(b) 13 Halsbury’s Statutes 632, 634.

(a) Digest Supp.
(d) Ibid. 320.

(¢) 20 Halsbury’s Statutes 319.
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discussion, and it is generally agreed that the law on this subject is in urgent
need of revision., We understand that negotiations have been proceeding for
some time between the Central Council for Rivers Protection, the Federation
of British Industries and certain of the Associations of Local Authoritics, that
a substantial measure of agreement has been reached and indeed that a Biil
has actually been drafted. In view of this, we have thought it right to repro-
duce the existing law substantially as it stands. If any legislation on the
matter precedes the introduction of the Bill, it might without difficulty be
incorporated in the general Bill (¢). We have not thought it necessary to
reproduce Section 10 of the Rivers Pollution Prevention Act, 1876, so far as
it covers, or may cover, cases of default by a local authority under Section 7
of the same Act. In our view the general default procedure of the Public
Health Aects which is reproduced in Part XII of the present Bill is more
appropriate. The remaining sections of the Act of 1876 dealing with pollution
of rivers do not fall within the scope of the present Bill.

Meaning of ** house,” * building > and ** premises.”

47. By Section 4 of the Act of 1875 (f) * house ** was defined as including
“ schools, also factories and other buildings in which more than 20 persons
are employed at one time.”” The reference to 20 persons was struck out by
Section 107 of the Factories and Workshops Act, 1878, and accordingly the
definition now runs : * includes schools, also factories and other buildings in
which persons are employed.”

The word “ building ” is not defined in the Aect of 1875 and the word
‘ premises > is defined as including messuages, buildings, lands, casements
and hereditaments of any tenure. In some of the later Public Health Aects
the draftsmen appear to have overlooked these definitions.

48. It seems probable that the extended meaning of the word * house »’
was adopted in the Act of 1875 principally with reference to the provisions
relating to drains and sanitary conveniences, for the reason that those pro-
visions were intended to apply to buildings which were not houses in the
ordinary sense of the term. It became clear, however, as we proceeded with
the drafiing of the Bill that the adoption of this wide definition of ‘‘ house
throughout the Bill as a whole would play havoc with many of its provisions
and produce quite unexpected results, and accordingly, after trying various
alternative expedients, we have come to the conclusion that the simplest
course is to use the three terms ‘ house,” ** building,” and ‘ premises >’ in
their normal senses, that is, house as meaning a dwelling-house, building as
covering buildings of all types, and premises as the most general term of all,
covering buildings and land. In the clauses dealing with drains and sanitary
conveniences the word ‘ building ** has been used for the reasons explained
in the notes on these clauses.

Passing of Plans.

49. Under the existing law a local authority are under an obligation to
pass the plans of a proposed building if they conform with the byelaws., The
authority have no discretion in the matter. We consider it important to
maintain this obligation and have drafted Clause 68 (g) with the object of
making the position clearer than it is at present. There are, however, a
number of matters throughout this Part of the Bill (e.g., the provision of
proper drains) in which the building owner must comply with the require-
ments of the local authority, and in fairness to the owner he should he
informed at the earliest possible moment whether or not his proposals on
these matters are acceptable. 'We have come to the conclusion that the best

(e) No such Bill has been introduced.

(f) 13 Halsbury’s Statutes 625. For a discussion of the meaning of ‘ house,”
see 1 Lumley (10th edn.) 22-26.

(g) Now s. 64 of the Act, p. 113, anle.
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way to achieve this is to require the local authority to deal with the point on
the submission of the plans of the proposed building and to reject the plans
if their requirements are not met, the owner being given any necessary right
of appeal. The clauses in which this procedure has been adopted are 25, 37,

42, 52, 53, 54 and 58 (h).

Sanitary conveniences.

50. Under the Act of 1875 the obligations of persons erecting buildings
and of the owners of existing buildings in the matter of closet accommodation

are as follow :—

(1) Under Section 35 of the Act of 1875 (%) it is an offence to erect a
house (in the wide meaning of the term given to it by Section 4 of the
Act) ¢ without a sufficient water-closet, earth-closet or privy and an
ashpit furnished with proper doors and coverings.”

(2) Under Section 36 of the same Act (f) a local authority may
require the owner or occupier of a house which is without a sufficient
water-closet, earth-closet, ete., to provide the necessary convenience, and
in default may execute the necessary work at his expense.

These two sections have been the subject of a number of judicial decisions
which need not here be discussed in detail. It suffices to say that whereas
(subject to later legislation mentioned below) an owner has a right to put
into his house such type of closet or privy as he thinks fit, provided that it
conforms with the byelaws, it appears from the decision in the case of Carlton
Main Colliery Company, Limited v. Hemsworth R. D. C., [1922] 2 Ch. 609 (¥)
that there may be circumstances justifying a local authority insisting under
Section 86 that privies shall be replaced by water-closets.

Section 39 of the Act of 1907 (I), a section occupying more than two pages
of the statute book, has given rise to much misunderstanding. After com-
mencing with elaborate definitions of different types of closets, it proceeds
to enact that where there are “ a sufficient water supply and sewer ™ (this
phrase being defined in the section), a local authority may require a new
building to be provided with such number of sufficient water-closets and/or
slop-closets as the circumstances may render necessary.

Subsection (3) empowers the local authority, if satisfied that sufficient
closet accommodation is not provided in connection with an existing building,
and cannot be provided by the alteration of the existing accommodation ** in

ursuance of this section , to require the owner to provide the necessary
number of proper and sufficient water and/or slop-closets.

Subsection (4) enables the local authority, where there are a sufficient
water supply and sewer, to require the owner of a building to replace existing
closet accommodation, other than a water-closet or slop-closet, with a water-
closet or slop-closet, but provides for the local authority contributing half the
expense. If, however, the conversion is from a pail-closet to a water-closet,
the whole expenditure must be borne by the local authority.

Subsection (5) provides that the references throughout the section to slop-
closets are not to have effect, unless the Minister is satisfied by the local
authority that the circumstances of the district are such as to render it
necessary or expedient that they should have effect and makes an appro-
priate order.

Section 39 of the Act of 1907 has been put into force in a large number of
local government areas, and since its operation is automatically limited by
the requirement that the conversion to a water carriage system can only be
insisted on * where there are a sufficient water supply and sewer ”, we see no

reason why, subject to this limitation, it should not form part of the general
law. In so far as it deals with cases in which the owner of the building can

(k) Ss. 25, 37, 43, 53, 54, 55, and 59 of the Act. See also s. 137.
(i) 13 Halsbury’s Statutes 640. '

(k) 38 Digest 228, 597.

(1) 13 Halsbury’s Statutes 925.
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he required to take action entirely at his own expense, it clearly ought to be
amalgamated with Section 36 of the Act of 1875.

51. Section 36 of the Act of 1875 and Section 39 of the Act of 1907 present
an example whick may be worth mention of the danger of a mere ¢ scissors
and paste” method of consolidating Acts of Parliament. The relation
between these two sections was the subjeet of much discussion in the Carlton
Main Colliery case cited above, and it was contended that the scope and effect
of the earlier section was limited by the presence in the statute book of the
later. This contention was rejected and observations were made from the
Bench on the guestion of construing an earlier Act by reference to a later.
Henee a consolidation which merely placed the two sections in juxtaposition
in the same Aet might well have unexpected consequences. The two sections
are accordingly wholly rewritten.

52. As regards the erection of new buildings, we feel no doubt that Parlia-
ment woulgl decline at the present date to legislate in terms of a new building
being provided with a * privy and an ashpit furnished with proper doors and
coverings ”,  Accordingly we recommend that in every case in which closet
accommodation is necessary there should be an obligation to provide either a
water-closet or an earth-closet, the latter being defined as a closet with a
moveable receptacle. We have considered whether a water-closet should be
reququd in every case in which a sufficient water supply and sewer are avail-
able within ’ghe meaning of Clause 89 (6) of the Bill (m). It is clear that the
local authority should be in a position to insist upen this, and we have no
doubt that in the great majority of cases they will do so. But occasionally
cases may arise in which either owing to some preference on the part of an
owner-occupier of a house or because notwithstanding that a water supply
and sewer are available there is some technical difficulty in making a con-
nection with the sewer (e.g. owing to the house being built on rock) it will be
convenient if the local authority have power to approve an earth-closet
Provision is made in Clause 42 accordingly (n). .

53, Sections 35 and 36 of the Act of 1875 are drafted in terms of ** houses >
as defined in Sef:tion 4 of the same Act and, as in the case of the obligation to
construct a drain (see note on Clause 37) (0), the question arises to what type
of building the obligations with regard to closet accommodation should
extend. We have come to the conclusion that it is not practicable to define
in the Act itself a class of buildings which must in all circumstances be
furmshed with closet aceommeodation, and accordingly that the proper course
is to leave to -the discretion of the local authority (sub:]'ect to appeal to a court
g]fl sun:lm'z}ry JutliiSdi'Ctii?l?) both the question whether a closet is necessary at

and, if so, the further question h i is 1
rorded in Clonees 4o s q ow many closets are required. This is

54, \V_lth regard to the type of apparatus, if the recommendation which
we make in paragraph 65 below is accepted that the Minister should be able
to require all local authorities to make byelaws dealing with buildings and
sanitation, this matter will be governed by the byelaws in operationbin the
area. This will have, in our opinion, substantial advantages from the point
of view of owners as compared with the present law under which the owner
may be left in the dark when the house is under construction and discover
too late .tha!‘, the local authority, and possibly the justices on appeal, do not
accept his view as to what constitutes  sufficient > accommodation. ’

55. The position with regard to buildings existing at the date -
mencement o_f the Bill is more difficult. M%my of tlg;ese will con?;iﬂl eclcc?s?;lt
accommodation constructed before any byelaws dealing with the matter
were in operation in the area. Under the existing law an owner is under no
obligation to alter a closet which is otherwise * sufficient *’, merely because
it does not conform with byelaws which were brought into force after the date

(m) 8. 90 of the Act, p. 130, anfe.

{0) p. 395, posi. (n) S. 43 of the Act, p. 94, anie.
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of its construction and would govern its reconstruction if it were altered.
Moreover, the duty to substitute a water-closet for any other type only
arises—(a) if the closet is not sufficient, (b} if suflicient accommodation
cannot be provided by the alteration of the closet, and (c) if there are a suffi-
cient water supply and sewer available. An amendment of the law which
imposed on owners a general duty of bringing existing closet apcgmmodatmn
into conformity with new byelaws, whether or not desirable in itself, would
be, in our opinion, quite beyond the scope of the present Bill. We have
accordingly reproduced in Clauses 43 and 44 (p) what we take to be the
inciple of the existing law. . .
pnnglsuse 43 deals with the case of existing buildings without sufficient
closets or having closets the state of which is unsa.tisfactory apd which cannot
be put into proper condition without reconstruction. In this case the owner
can be required to do what is necessary to provide additional closets or to put
the existing ones into a proper condition, as the case may be. The authority
are entitled under the clause to require the substitution of a water-c]os.et for
an existing earth-closet, if a sufficient water supply and sewer are available.
New closets provided under the clause would have to conform with the
requirements of the current byelaws. ] _ o
Clause 44 deals with the case of closets which are in an unsatisfactory
state, but can be put right without reconstruction. In this case the owner
or occupier can be required to do what is necessary to cure the defect, but this
will not necessarily involve bringing the closet up to the standard of current

byelaws.

56. Clause 46 (q) which replaces Section 89 (4) of the Act of 1907 deals
with the case in which a sufficient water supply and sewer are available, and
the local authority consider that as a matter of general sanitary policy the
existing closets should be replaced by water-closets, notmths_tandmg that
they are not in themselves a nuisance or injurious to health or insufficient in
pumber. In this ease, as under the existing law, the expense is to be shared

equally between the local authority and the owner. o
Two amendments which the clause makes in the existing law should be

mentioned :—
(1) As already stated, Section 39 of the Act of 1907, after defining a
« slop-closet ** as a closet comprising provision for the flushing of the
receptacle by means of slops or waste liquids of the household or rain-
water, enacts that the provisions as to slop-closets are not to apply,
unless the Minister has declared that the circumstances of the district
are such as to render it necessary or expedient that they should apply.
The section was apparently framed on the view that a slop-closet is a
reasonably satisfactory type of sanitary convenience, and in some
circumstances might be treated as on the same footing as an ordinary
water-closet. It appears that no orders have ever been made under t:hlS
subsection, the Local Government Board and the Ministry entertaining
considerable doubt as to what the order-making power was intended to
achieve and what actual effect an order made under it would have (see
Lumley’s note to the subsection). We understand moreover that the
practice of installing slop-closets has now been abandoned, the modern
view being that this type of apparatus is wholly unsatisfactory. Accord-
ingly, we have followed a precedent set in many modern local Acts, and
have framed the clause so as to place slop-closets on the same footing as
earth-closets and privies and to enable the local authority to require
the owner to bear half the cost of converting them into water-closets.
(2) Under Section 39 (4) a local authority are not entitled to throw
on the owner any part of the cost of substituting a water-closet for a
ail-closet. 'This exception, which appears to have been made on the
ground that the owner may on some past occasion have been required

(p) Ss. 44 and 45 of the Act, pp. 95, 96, anfe.
(g) 8. 47 of the Act, p. 97, ante.
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by the council to substitute a pail-closet for a privy, and that it would
be a hardship if he were called upon to hear even a part of the expense of
a further replacement, places a practical obstacle in the way of schemes
for conversion on the basis of the owner and the local authority sharing
the cost. We understand that cases have arisen in which owners, on
becoming aware that such a scheme is in contemplation, have at com-
paratively trifling expense substituted a pail-closet for a privy, and thus
thrown the whole of the cost of the conversion to a water-carriage system
on the rates. Such a practice is clearly in conflict with the intention of
Section 39, and for this reason, and in view of the general advance in
sanitary standards since 1907, we recommend that, for purposes of con-
version, pail-closets should be put on the same footing as earth-closets
and privies, and the owner be made liable to bear one-half of the expense.
This change has already been effected by a number of local Acts and by
provisional orders amending local Acts.

Sanitary accommodation in Factories, Workshops, elc.

57. The existing law with regard to sanitary accommodation in factories
and other places where persons are employed in trade or business, is briefly
as follows—

Under Secction 38 of the Act of 1875 (r) a local authority may require the
owner or occupier of a building, used or intended to be used as a factory or
building in which persons of both sexes are employed or intended to be
employed in manufacture, trade or business, to construct a sufficient number
of water-closets, earth-closets, or privies and ashpits, for the separate use of
each sex,

Section 22 of the Act of 1890 (s) requires a building used as a workshop or
manufactory, or where persons are employed or infended to be employed in
trade or business, to be provided with sufficient and suitable sanitary accom-
modation, having regard to the number of persons employed in or in attend-
ance at the building and, where persons of both sexes are employed or in
attendance, with proper separate accommodation. The section empowers
the local authority to call upon the owner or occupier to make such alterations
and additions in his building as may be required to give such sufficient suitable
and proper accommodation. This section is “ adoptive *’ in urban areas and
may be put in force by order of the Minister in rural areas. It is in operation
in 306 boroughs, 673 urban districts and 19 rural districts. Where it
operates, Section 38 of the earlier Act is repealed. :

It will be observed that the earlier section is, but the later is not, limited
to buildings in which persons of both sexes are employed.

Further provision is made in this matter by Section 9 of the Factory and
Workshop Act, 1901 (¢). This section requires every factory and workshop
to be provided with sufficient and suitable accommodation in the way of
sanitary conveniences, regard being had to the number of persons employed,
or in attendance, and where persons of both sexss are employed, or in attend-
ance, with proper separate accommodation. The section also empowers the
Secretary of State by special order to determine what is sufficient and suitable
accommodation. The section does not, however, apply in any district in
which Section 22 of the Act of 1890 is in force. Moreover, it does not apply
to * men’s workshops >, i.e., those not employing any woman, young person
or child (see Section 157 of the Act).

Under Section 4 of the same Act the Secretary of State has power to
enforce the sanitary provisions of the Public Health Acts as regards factories,
workshops and workplaces, and by Section 5 a Home Office Inspector may call
upon the borough or district council to take the necessary action for the
purpose of enforcing these provisions.

The position is, therefore, that in any particular district either Section 22

7) 13 Halsbury’s Statutes 641.

( s) Ibid., 833.
(1) 8 Halsbury’s Statutes 522. ©) ’
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of the Act of 1890 is in force or both Section 88 of the Act of 1873, and
Section 9 of the Factory and Workshop Act, 1901, operate.

58. It is tempting to replace the complexities of this dual system by a
single code based on Section 22 of the Act of 1890. This, however, would
involve the drastic step of repealing Scction 9 of the Act of 1901. In this
connection our attention has been drawn to the fact that since the year 1924
successive governments have had under consideration a Factories Bill which
was introduced in 1924 and again in 1926, and has subscquently been the
subject of prolonged consultation with the interests concerned. The policy
of this Bill as regards sanitary conditions in factories has been to place in the
hands of the Secretary of State the duty of prescribing and enforeing proper
standards of sanitary accommodation, but to empower him to delegate the
duty of enforcement to local authorities. We understand that this policy
has been generally accepted and it is clear that a total repeal of Scetion 9 of

the Act of 1901 would be inconsistent with it.

59. In view of the possibility of factory legislation on these lines in the
near future, we have come to the conclusion that the proper course for us is
to maintain, so far as practicable, the stalus quo and that this can best be
secured by substantially reproducing Section 22 of the Act of 1890 as regards
boroughs and urban districts and those rural distriets, 19 in all, in which
it is in force. Provision is made for this in Clause 45 (u), subscction (5) of
which further provides that Section 9 of the Act of 1901 is not to apply to
boroughs or urban distriets or to rural districts in which Section 22 of the Act
of 1890 is at present in force and that similarly it is not to apply to a rural
district in which the powers conferred by Clause 45 are put into force by an
order of the Minister under Part I of the Bill.

We think also that Section 38 should be repealed without re-enactment,
and the position of rural districts in which Clause 43 (u) is not in force should
be regulated solely by Section 9 of the Act of 1901. It is true that this will
deprive these rural districts of their existing power under Section 38 of dealing
with factories and workshops where both sexes are employed. ‘e think
however that this change in the law is justified on the ground that the power
overlaps with those of the Secretary of State under Section 9 of the Act of
1901, and that in practice it is little more than a dead letter. Further, the
change accords with the contemplated factory legislation under which the

ower of enforcing proper accommodation would be vested in the Secretary
of State, but may be delegated by him to local authorities.

60. Reference should also be made to the question of shops. The pro-
vision of sanitary accommodation in shops has recently been dealt with by
the Shops Act, 1934, which provides (Section 10 (2)) (w) that in every shop,
other than an exempted shop, there shall be provided and maintained suitable
and sufficient sanitary conveniences available for the use of persons employed
in or about the shop. Subsection (8) of the same section enables the local
authority to grant a certificate of exemption if satisfied * that by reason of
restricted accommodation, or other special circumstances affecting the shop,
it is reasonable that such a certificate should be in force with respect thereto
and that suitable and sufficient sanitary conveniences . . . are otherwise
conveniently available . A right of appeal to the county court against the
withdrawal of a certificate (but not against a refusal to grant a certificate) is
conferred. The Act does not repeal any of the provisions of the Public Health
Acts. In order to avoid overlapping jurisdiction, shops to which the Act of
1934 applies are specifically excluded from the operation of Clauses 43 to 45.

Power of local authority to require owner to execule works and in default lo
execute them at his expense.

61. A considerable number of the enactments reproduced in this Part,
and a few of those reproduced in other Parts, of the Bill provide in effect that

(u) See s. 46 of the Act, p. 96, anie. (w) 27 Halsbury's Statutes 235.
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the Iocal authority may serve notice on the owner (or in some cases on the
owner or the occupier) of premises calling upon him to execute works in order
to remedy some defect, and that if the person served fails to do so, the
authority may do the work themselves and recover the expense from him.
These enactments are scattered over the various Public Health Acts and, as
might be expected, substantial differences both of form and of substance are
to be found. In some cases, for example, the obligation on the owner to do
the necessary work is imposed by the statute itself and a failure renders him
immediately liable to a penalty. In others, the liability arises only if the
authority serve notice requiring the works to be done and the notice is dis-
regarded. Again, in some cases the statute requires the notice to specify the
works to be done and the time within which they are to be completed. In
other cases the authority is merely required to eall upon the owner to do what
is necessary. Further, as already explained in paragraph 18 of this Report
the position under the existing law with regard to the owner’s right of appeal
is obscure and unsatisfactory.

62. Ve feel no doubt that for the sake of simplicity and clarity the pro-
cedure throughout the Bill for requiring an owner to remedy defects and
cnabling him to appeal should be uniform, and further, that before ineurring
the expense of executing the necessary works in default of the owner, the local
authority should be in a position to know whether their requirements can be
successfully challenged as excessive or unreasonable or as being for any reason
ultra vires. We have accordingly made provision in Clause 283 of the
Bill (y) for a uniform procedure on the following lines :—

(1) The local authority will be empowered to serve notice on the
owner (or in some cases on the owner or occupier) requiring him to
execute within a stated time the works indicated in the notice. In our
opinion the authority should be under an obligation to indicate the works
which they require, but not to incorporate in the notice a detailed
** specification , in the technical sense of the term, and we have accord-
ingly avoided the use of the word *‘ specify > in this connection.
~ (2) Within 21 days the owner may appeal to a court of summary
jurisdiction, with a further right of appeal to quarter sessions. An
appeal will lie on one or more of the several grounds stated in sub-
section (3) of the clause.

(8) If the local authority have power to impose the requirement
cither on the owner or the occupier, the person actually served with the
notice (whether owner or occupier) may appeal on the ground that the
obligation should have been imposed, wholly or partly on the other
party. In that case he must serve a copy of the notice of appeal on the
other party and the court will decide between them. In reaching a
decision as between owner and occupier the court are required to have
regard to the terms of the tenancy and the nature of the works required.
Similarly, if the works are for the joint benefit of two or more houses the
owner of one can appeal on the ground that the expense ought to fall
wholly, or in a greater degree, on some other owner.

(4) Subject to the right of appeal, if the person served with the notice
makes default, the local authority may do the work and recover the
reasonable expenses from him. In addition, he is liable to a fine for
failure to comply with the authority’s requirements.

_ (5) Whether the right of appeal is exercised or not, an issue which
might be raised on appeal cannot be taken by way of defence in pro-
ceedings brought by the local authority for recovery of the expense.

__63. It may be objected to the procedure that, if the local authority have a
rlght' to do the vyork in default and to recover the expense from the owner,
nothing further is required, and that to give them the additional right of
taking proccedings for penalties is unnecessary and harsh., On this two

() S. 290 of the Act, P. 252, ante.

e . - o
O A S LA M LAY

bl Bt Zin
[T RO

SOy -




n'.-"u KUTICE ki

AR LRI N e

e %:‘3lﬁ‘r.:'.:‘*iiﬁ:m-':“.‘vh-":;.!'.j.;‘-_‘j.":\\}‘f‘--_

ST (T3 T
t
- o e

NI
TRF T TT Y

360 Public Health Act, 1936 [PART 1V.

comments may be made. In the first place, a right to do the work in default
and/or to proceed for penalties is common not only throughout the Public
Health Law but in similar codes. Secondly, if it is conceded that the obliga-
tion to keep his premises in sanitary repair rests primarily with the owher and
only secondarily with the local authority, it follows that the authority must
have some weapon which will enable them to induce the owner to perform his
duty. In practice, the institution of proceedings for a penalty, or a notice
that they are about to be instituted, constitutes a most cficctive weapon for
this purpose. If procecdings are taken, it is common for the court to accept
an undertaking on the part of the defendant to exccute the works, and to
adjourn the case to enable this undertaking to be carried out. If the works
are duly completed, the information is usually dismissed without a fine.

Byelaws with respect o Buildings and to Sanitation.

64. The existing enactments on this subject are to be found in Sections 157
to 159 of the Act of 1875 (), Scction 23 of the Act of 1890 (a), Section 24 of
the Act of 1907 (b), and Section 101 of the Housing Act, 1925 (¢). Apart from
the last-mentioned section, which enables unreasonable byelaws in certain
circumstances to be revoked, the original provisions of the Act of 1875 have
remained substantially unchanged, for the provisions in the Acts of 1890 and
1907 are in the main directed to extending in certain respects the scope of the
byelaw-making powers. But the subject of building byelaws has given rise
to so much controversy and litigation (Lumley’s note on Section 157 extends
over some 23 pages) that we should hesitate merely to recommend a re-enact-
ment of the existing law as it stands. Fortunately, however, the whole matter
has been the subject of an exhaustive enquiry made by a Departmental Com-
mittee appointed by the President of the Local Government Board in 1914,
which, after being in abeyance during the War, made a Report (Cd. 9213)
in 1918. This Report contains a number of recommendations for amending
the law, and while some of these relate to streets and are for that reason
outside the scope of the present Bill, there is a substantial residue of which
any Bill dealing with building byelaws must necessarily take account.

65. In the notes on Clauses 60 to 69 (d) we call attention to a number of
points in which effect has been given to the recommendations of this Com-
mittee. In addition to these there are some matters of greater importance
which may be mentioned here.

The Departmental Committee recommended that byelaw-making powers
should be given to all local authorities alike and that every district should be
required to have at least a minimum code (Report, paragraph 109). At the
date when their report was issued there were some 450 rural authorities
without byelaws. On 1st Oectober, 1935, the number of rural districts in
which no building byelaws were in operation had been reduced to GO.

The considerations whichled (dd) the Departmental Committee to recom-
mend the general application of a system of building byelaws are set out in
their report, and the course of events since the report was published, in
particular the widespread development to which the growih of motor transport
has given rise, lends additional weight to their recommendations. Moreover,
the widely extended powers conferred by the Town and Country Planning
Act, 1932, on all local authorities are a recognition of the fact that scarcely
any area is free from the possibility of development ; and it is difficult to
contend that a local authority who have been entrusted by Parliament with
the elaborate task of preparing a planning scheme are not to be relied upon to
perform the simpler operation of framing and administering a code of bye-
laws. Further, the fact that the number of areas without byelaws is now less

{z) 13 Halsbury’s Statutes 689-691.

(a) Ibid., 833.

(b) Ibid., 919.

(¢) Ibid., 1058, now repealed and replaced by s. 141 of the Housing Act, 1936.
(d) pp. 399403, post.

(dd) Sic in original.
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than a seventh of the number in 1918 makes the proposed change much less
revolutionary, We are satisfied that the time has now come when it should

be made.

66. We need only add that in our view the universal adoption of a
minimum code of building byeclaws would be to the advantage of property
owners as well as in the interests of good administration. To take a single
example, which attracted the attention of the Departmental Committee, the
right conferred by Section 21 of the Act of 1875 (¢) on an owner to cause his
drains to empty into a public sewer, is qualified by the requirement that he
must comply with the regulations of the local authority, and that the work
must be subject to the control of the authority’s representative superintending
the making of the communication. The right is further curtailed by Section 38
of the Act of 1907 (f), which forbids the communication being made until the
surveyor has decided that the drain may properly be connected with the
sewer—a decision from which there is apparently no right of appeal. We
believe that in actual practice these provisions work well enough, but they
leave the owner entirely at the merey of the surveyor and of “ regulations *’
which do not require the approval of any central department ; and it is clear
that the owner has much less protection from arbitrary requirements than
would be the case if he were required to comply with byelaws publicly made
by the authority and confirmed by the Minister of Health. Further, in a
number of the clauses (e.g., Clause 42 (g) reproducing Section 39 (2) of the
Act of 1907) we have found it necessary to provide a procedure which assumes
the existence of byelaws requiring the deposit of plans of proposed buildings
and in the absence of byelaws these provisions would prove unworkable. This
is more than a technical difficulty, for unless the local authority are placed in
a position to make their requirements, e.g., with regard to the drainage of
the building, at the earliest possible stage (that is, on the submission of plans),
the building owner may be put to quite unnecessary expense in having to
comply with these requirements at a stage when compliance may involve an
expensive alteration of his building.

67. It does not follow that areas of sparse population require a byelaw
code of anything like the complexity appropriate to urban areas. The
practice adopted by the Ministry of Health of issuing three model codes—an
urban, a rural and an intermediate code—indicates the proper procedure,
and it will be seen from Clause 60 of the draft Bill (%), which imposes the
obligation to make byelaws that the authority are not bound to do more than
make byelaws with respect to any particular matter ‘ if required by the
Minister,” )

68. Further, the Departmental Committee attached great importance to
securing that building byelaws should not be allowed to become obsolete,
and made two recommendations for this purpose :(—

(a) They suggested that Section 44 of the Housing and Town
Planning, ete., Act, 1909, which gave the Local Government Board
power in certain circumstances to require the repeal of an existing bye-
law, should be strengthened and extended : (Report, paragraph 35).
Effect was given to this recommendation by Section 13 of the Housing,
ete., Act, 1923, which was reproduced as Section 101 in the Consolidating
Act of 1925 () and now appears in an unaltered form in Clause 68 of the
draft Bill (%) ;

(b) They further recommended that a time limit on the continuance
of byelaws should be imposed, a period of ten years being suggested
(Report, paragraph 36). This recommendation is carried out in
Clause 67 (I), which, however, will allow the Minister to extend the period

(e} 13 Halsbury’s Statutes 634. (f) Ibid., 924.

(g) Now s, 43 of the Act, p. 94, ante. (h) Now s. 61 of the Act, p. 109, anie.
(i) 13 Halsbury’s Statutes 1058. (k) Now s. 69 of the Act, p. 118, aunie.
(I) Now s. 68 of the Act, p. 117, ante.
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during which a byelaw is to remain in force. This latter provision does
not conflict with the general principle, since the decision to extend the
life of a byelaw would compel consideration of the question whether the
byelaw was still appropriate. The clause provides for a normal life of
ten years, but in view of the changes which the Bill would effect we
consider that local authorities would be well advised to reconsider their
existing byelaws within a much shorter period than this from the passing
of the Bill, and we have tentatively suggested three years for this purpose.
The principle of a ten year period has been adopted also as regards bye-
laws with respect to water fittings (Clause 132) (m).

69. In addition to the recommendations of the Departmental Com-
mittee, we have had our attention drawn to the fact that, notwithstanding
the criticism that has been directed against the byelaw system, Parliament
has never hesitated to extend byelaw-making powers in the widest fashion
by means of local legislation. Typical clauses from local Acts of recent date
which we have examined contain provisions, extending over two or three
pages, enlarging the powers of Section 157 of the Act of 1875 (n) and Section 23
of the Act of 1890 (0). We have felt it impossible to ignore the attitude taken
by Parliament in local legislation, but we have been reluctant to encumber a

eneral Act with the great mass of detail which has been included in many
local Acts, and we believe that any attempt at exhaustive enumeration will
defeat its purpose by leading to a narrow construction being placed on the
general words of the clause. An examination of the common form clauses
suggests that these detailed provisions have been thought necessary largely
owing to certain restrictive words in Section 157. Thus, the power to make
byelaws with respect to the structure of walls, foundations, roofs and
chimneys, is qualified by the words ** for securing stability and the prevention
of fires and for the purposes of health,” and a similar power with regard to
sufficiency of space around buildings is qualified by the words ** to secure a
free circulation of air.” We have come to the conclusion that the omission
of both these phrases would render it possible to make byelaws covering most,
if not all, of the matters which Parliament has conceded in local legislation,

" without the necessity for enumerating these matters at length ; and further,

that the omission of the restrictive words will not unduly enlarge the scope
of byelaws. It may be objected that the omission of the words * for securing
stability and the prevention of fires and for the purposes of health,” would
enable byelaws to be made controlling the structure and materials of buildings
from the point of view of amenity, and that this is outside the scope of public
health legislation. The practical answer to this objection appears to be that
Parliament has, in the Town and Country Planning Act, 1932, already given
rs to control building from this point of view and that for that

ample powe

reason local authorities are unlikely to desire, and the Minister unlikely to
ermit them, to deal with the matter in byelaws. On the other hand, the

removal of the limiting words would make it possible for byelaws to deal with

materials of buildings from the point of view of the transmission of noise, and

it is thought that reasonable control in this matter would be generally welcome.

70. Reference should be made to certain byelaw-making powers in the
existing law which we have designedly excluded from the Bill—

(1) Section 157 of the Act of 1875 enables byelaws to be made with
respect to the ¢ closing of buildings or parts of buildings unfit for human
habitation and to prohibition of their use for such habitation.” This
matter is so amply dealt with in housing legislation that the byelaw-
making power has become obsolete.

(2) Section 23 of the Act of 1890 enables byelaws to be made with
respect to the paving of yards and open spaces in connection with
dwelling-houses. This power is for practical purposes superseded by
the provisions of Section 25 of the Act of 1907 (p) as amended by

(n) 13 Halsbury’s Statutes 689.

(m) Now s. 132 of the Act, p. 159, anie.
(p) Ibid., 920.

(0) Ibid., 833.
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Section 20 of the Act of 1923, which are reproduced in Clause 55 of the

draft Bill (¢). .

(8) Scction 23 of the Act of 1890 (r) also provides for byelaws with
respect to the provision of secondary means of access for the removal of
house refuse. This is a matter which can be more simply dealt with in
the statute itself, and, following many loeal Act predecents, we have
replaced the byelaw-making power by Clause 54 of the Bill (s).

Temporary Buildings.

71. Section 27 of the Act of 1907 (f), which has been put in force in
651 boroughs and urban districts and 115 rural districts, provides that before
erecting a temporary building a person must apply to the local authority for
permission. The authority may grant or refuse permission as they think
fit, and, if permission is granted, may attach conditions with regard to the sani-
tary arrangements, ingress and egress, protection against fire, and the period
during which the building may stand. Under Section 7 of the Act there
is a right of appeal to quarter sessions. The term * temporary building > is
not defined, but certain types of building, including those expressly exempted
from the operation of the Public Health Acts and building byelaws, are
excluded from the section,

The section, which has given rise to a good deal of litigation, represents,
like other sections of the Act of 1907, a generalisation of a succession of local
Act clauses. It appears to owe its existence to the fact that neither the
Public Health Act, 1875, nor the original byelaws made under it adequately
provided for the construction of buildings of so slight or temporary a kind
that the full application of the ““ new buildings ” code to them would be
unduly rigorous. As a consequence, local authorities, confronted with cases
in which the application of the Act and byelaws would produce harsh and
absurd results, tended to fall back on the doctrine that the particular structure
under consideration was not a building at all within the meaning of the Aect,
and some, though not all, of the judicial decisions on the subject lent support
to this theory. At a later stage the objection to leaving these so-called
temporary buildings free from all control became apparent and as a result
clauses on which Section 27 is based became common in Joecal Acts.

72. It is common knowledge that resort is frequently had to the procedure
under Section 27 in the case of buildings which are not temporary in any
strict sense. Judging from the experience of some members of the Com-
mittee, we believe that the commonest type of building to which consent is
given under the section is that of private garages. Other buildings of the
most diverse descriptions, including sports pavilions, Sunday schools and tool
sheds, were mentioned to us as having been dealt with under the section.
The usual practice is for the authority to grant an annual licence, and these
licences are generally renewed indefinitely so long as the condition of the
bmld.mg remains satisfactory and other circumstances, in particular the
proximity of the building to other buildings, do not alter.

73. An examination of the Ministry’s model byelaws shows that these
byelaws, which form the basis of practically all the byelaw codes throughout
the country, exempt altogether from byelaw control a number of buildings
of a minor character, including garages which are of less than specified
dimensions and are placed at a specified minimum distance from other build-
ngs. It is clear, therefore, that the effect of Section 27, as administered at
least in some areas, is to create an intermediate class of buildings between
those which are subject to full byelaw control and those which are exempt ;
ﬁnd further, that this intermediate class is quite undefined, the wor(i

temporary * being a misnomer. In effect, therefore, the section is treated
as enabling a loeal authority to waive their own byelaws in any case in which

(r) 13 Halsbury’s Statutes 833.

{(q) Now s. 56 of the Act, p. 104, anie.
(1) 13 Halsbury's Statutes 920.

(8) Now s. 55 of the Act, p. 103, anfe.
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they think it desirable, To rc-enact the section for this purpose would not
only conflict with Clause 62 (1) which enables byelaws to be waived, but only
subject to the observance of strict conditions, but would also go far to destroy
the very objeets which the byelaw system is designed to sccure, namely, that
of certainty and impartiality between owner and owner.

74. For the foregoing reasons we are satisfied that it would not be right
to re-enact the section in its present terms, and still less to extend it in those
terms to the country as a whole. We gave much consideration to various
alternative courses. One possible solution was to redraft the section so as
to limit it to buildings which are temporary in fact as well as in name. This
could be secured by providing that consent under the section should operate
for a limited period only, and that after the end of the period the building
must be pulled down or altered to meet byelaw requirements. We recog-
pised, however, that if this course were adopted, building owners, either
relying on the reluctance of local authorities to take the extreme course of
ordering the demolition of the building or because, as often happens, they
genuinely think that they will shortly be in a position to replace a temporary
building by something more permanent, would make use of the procedure in
cases to which it eventually turned out to be inappropriate ; and that local
authorities, faced with the prospect of having to order the demolition of a
building which had been kept in good repair and was in fact just as little open
to objection as when it was erected, would probably decline to put their
powers into operation.

5. Another and more logical course would be to repeal the section with-
out re-enactment and to rely on modern byelaw codes dealing sufficiently
with all types of buildings other than those which they expressly exempt.
We rejected this course for two reasons : first, we doubted whether it would
obtain acceptance from local authorities in general and, secondly, it takes no
account of a factor which in our view experience has shown to be important
and with which the byelaws themselves cannot deal, namely, the legitimate
life of a building. There is no doubt that a provision on the lines of Section 27
has been rendered less necessary by the great elaboration of byelaws since
1907 and that many of the points which the section is designed to cover by
way of conditions could be adequately dealt with in the byelaws themselves.
But there is a case for permitting, in certain circumstances and subject to a
considerable degree of control, certain types of buildings which should not be
allowed to stand as of right for an indefinite period, for the reason that the
materials of which they are constructed are either liable to rapid deterioration
unless specially preserved, or are inherently unsuitable for permanent build-
ings. Some, though by no means all, types of wooden buildings fall within
the former class. There is no reason why the byelaw code should not lay
down the general conditions to which these buildings must conform, but the
circumstances are so various that it is necessary to reserve to the authority,
subject to an appeal to a court of summary jurisdiction, the right to veto the
building altogether if, having regard to the locality or for other special reasons,
its erection would be undesirable, or alternatively to impose a limitation on
the life of the building with power to extend from time to time. Clause 52
of the Bill has been drafted to give effect to this proposal.

[PART 1V.

Buildings.

76. We have felt some doubt whether the various provisions of the Public
Health Acts relating to buildings would more conveniently be reproduced in
the present Bill or be combined in a separate Bill with provisions relating to
streets. We have come to the conclusion that on the whole the former is the
more convenient course, for the reason that in the byelaw-making powers
conferred by Section 157 of the Act of 1875 (w) and—what is more important
—in the codes of byelaws actually in operation throughout the country, the

(u) Now s, 68 of the Act, p. 112, anile. (w) 13 Halsbury’s Statutes 689.
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structure and materials of buildings are closely linked with drains, sewers
and sanitary conveniences. To divorce these two subjects by dealing with
them in separate legislation would, we think, cause an unnecessary disturb-
ance in the day-to-day routine of public health administration. We have
accordingly reproduced in Clauses 53 to 59 (y) the provisions of the general
public health law which deal with buildings other than those, such as the
Public Health (Buildings in Streets) Act, 1888, which are concerned with
buildings specifically in their relation to streets, and have also added some
furt{ng provisions based on clauses which Parliament has freely accepted in
local Acts.

House and Trade Refuse.

77. Under Section 42 of the Act of 1875 (2) every local authority may,
and, when required by an order of the Minister, must, undertake or contract
for the removal of house refuse. Under Section 48 of the Act of 1907 (a)—
where that section is in force—if a local authority are required by the owner
of premises to remove trade refuse, they are bound to do so and the owner
must pay a reasonable sum, to be settled in case of dispute by a court of
summary jurisdiction. If a question arises as to what is to be considered
trade refuse, the question may be decided by a court of summary jurisdiction.
whose decision is final.

In connecetion with these sections, a letter was addressed to us by the
Association of Municipal Corporations expressing the view that it would be
desirable that the expressions * house refuse >’ and * trade refuse > should
be clearly defined.

In the corresponding provisions of the Public Health (London) Act,
1891 (b), both these terms are defined, but in spite of this and of a considerable
amount of case law on the subject (e.g., London and Provincial Laundry
Company v. Willesden L. B., [1892] 2 Q. B. 271 (c¢) ; St. Martins Vestry v.
Gordon, [1891] 1 Q. B. 61 (d); Westminster Corporation v. Gordon Holels,
Lid., [1906] 2 K. B. 39 (¢) there is still considerable difficulty in determining
in London whether particular refuse falls into one category or the other. The
broad effect of the London definitions as judicially interpreted seems to be
that in deciding whether refuse is to be treated as house refuse the character
rather than the origin of the refuse must be looked at. The matter was
considered by a Departmental Committee on London Cleansing, who made a

l}:zport in 1930 (Cmd. 8613). In paragraph 12 of this Report the Committee
state :—

“. . . the situation is complicated by the decisions of the Courts that
the refuse of hotels and restaurants is mainly house and not trade refuse.
We are of opinion that payment at cost should be made for collecting
the refuse arising from the carrying on of any trade or business, except
where it is collected from small premises with the house refuse and is
negligible in quantity. Regarding the matter from this point of view,
the preferential treatment accorded to hotels and restaurants in conse-
quence of the judicial decisions is difficult to defend. We consider that
they should be placed on the same footing as other businesses.”

78. We gave much consideration to this matter, and in particular to the
question whether an attempt should be made to draft a definition which
would secure that whatever the character of the refuse it should be treated as
trade refuse, if it resulted from trading or industrial processes. In this
connection we considered various local Act definitions. We arrived, however,
somewhat reluctantly at the conclusion that none of the various attempts at
deﬁm!non to which our attention was drawn is free from serious difficulty and
that, if any alteration is to be made in the existing law, it should probably be

(¥) Now ss. 54~80 of the Act, pp. 102-109, ante.
(z) 13 Halsbury’s Statutes 643, = i

(b) Le.,ss. 30-36; 11 Halsbury's Statutes 1044-1047.
(d) Ibid., 235, 647. Y ‘

(a) Ibid., 929.
(¢) 38 Digest 235, 648.
(¢} Ibid., 235, 645.
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on more fundamental lines than would be justifiable in the present Bill.
Accordingly, the terms * house refuse ” and * trade refuse” are used in
Clauses 71 and 72 of the Bill (f), as they are in the existing Acts, without
definition.

References to reports and certificales of specified officers.

79. Throughout the sections reproduced in this Part of the Bill we have
found, in a great variety of forms, references to reports or certificates to be
given by a specified officer of the local authority, usually the medical officer
of health but sometimes the surveyor or sanitary inspector, as a condition
precedent to the local authority taking action. For examples, reference may
be made to Sections 16, 36 and 38 of the Act of 1875 (g), Scction 22 of the Act
of 1890 (), and Sections 45, 46 and 49 of the Act of 1007 (7).

In our view it should in general be unnecessary in the present condition
of local government to encumber the statute book with provisions requiring
local authorities to act on the advice of their own officers. It may fairly be
assumed that as responsible bodies they will seek the appropriate advice before
taking action. This Part of the draft Bill accordingly omits these references
except in Clauses 82, 83 and 84 (k). These clauses enable a local authority to
take drastic action for dealing with verminous premises, articles and persons,
and it is reasonable that these powers should not be put into operation except
on a certificate of the responsible officer.

PART IIL—NUISANCES AND OFFENSIVE TRADES.

80. The task of fitting the “ Nuisance  provisions of the Public Health
Acts into the Bill has proved a difficult one. In reading the Act of 1875 one
is struck by the fact that the sections dealing with Nuisances (Sections 91—
111) (1) substantially overlap other provisions of the Act, and that the pro-
cedure for remedying nuisances laid down in these sections differs in fofo from
the procedure for dealing with similar matters under other parts of the Act.
Thus, under Section 91 (2) a drain which is so foul or in such a state as to be
a nuisance or injurious to health may be dealt with by means of a notice
calling upon the person in default to abate the nuisance, followed by pro-
ceedings before justices and an order of justices for abatement. Under
Section 41 of the same Act a precisely similar state of affairs may be dealt
with by the local authority calling upon the owner to do the necessary work,
doing it themselves on his default, and recovering the cost summarily or as
private improvement expenses, the owner having a right of appeal to the
Minister under Section 268 of the Act as soon as the demand for expenses is
made. Apart from differences in many points of detail, the major distinction
between the two procedures is that under the first, but not under the second,
the local authority have no power, in the absence of an order of the justices,
to take actual steps to remedy the nuisance, except where the person causing
the nuisance cannot be found.

This overlapping and diversity of procedure is due to historical causes.
The nuisance provisions originated in the Nuisances Removal Act, 1846,
which was a temporary Act. This measure preceded the first gencral Public
Health Act of 1848 and consequently at the date of its passing there was no
general system of public health authorities. The Act of 1846 was enforced
by town councils, trustees or commissioners for drainage or similar purposes,
and the guardians of the poor, and it was probably owing to the diverse
character of these enforeing authorities that Parliament left it to the justices
to direct executive action. The second Nuisances Removal Act (the first

() Now ss. 72, 73 of the Act, pp. 120, 121, anic.

(g) 13 Halsbury’s Statutes 633, 640, 641. '

() Ibid., 833. (i) Ibid., 928, 930.
() Now ss. 83—-85 of the Act, pp. 126-128, anie.

() 13 Halsbury’s Statutes 661-670.
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permanent measure) was passed in 1848, and it is significant that the Act did
not apply where the Public Health Act, 1848, was in force, unless the General
Board of Health so directed. This was due to the fact that the Public Health
Act, 1848, gave local boards of health powers of dealing with many of the
offensive conditions dealt with in the Nuisances Removal Acts without
invoking the aid of justices, powers which were largely reproduced in the
Public Health Act of 1872 and the consolidating Act of 1875. Meanwhile,
however, for reasons which are not apparent the Nuisances Removal Act,
18355 (a consolidating and amending measure), conferred the nuisance powers
generally on public health authorities, and these powers are reproduced in
the nuisance provisions of the Act of 1875. Thus the two streams of legis-
lation became combined in a single code with a consequent overlapping.

81. In connection with Part II of the Bill, we have already recommended
a uniform procedure under which a person who is served with a notice
requiring him to execute works will have a right to appeal fo a court of
summary jurisdiction. This recommendation, if adopted, would substantially
reduce the difference between the procedure under Part II and the nuisance
procedure under Sections 91-111 of the Act of 1875, since in either case before
the person served with a notice can be saddled with any expense he has the
right to have the whole issue between him and the local authority deter-
mined by a court. For this reason, and with the general object of shortening
and simplifying the law, we considered whether the nuisance procedure might
not be wholly abandoned and replaced by the procedure under Part IT of the
Bill. With some reluctance we have come to the conclusion that this would
involve too drastic an alteration of the law, and in particular of the important
provisions with regard to smoke nuisances contained in the recent Public
Health (Smoke Abatement) Act, 1926. Another factor which has weighed
with us is the necessity for retaining the right of an aggrieved person to
institute proceedings (Section 93 of the Act of 1875). The procedure under
Part II of the Bill is not suitable for this purpose. A further provision which
it is important to retain as regards some nuisances is the right of the local
authority to take proceedings in respect of nuisances outside their district.

We have accordingly reproduced in this Part of the Bill the substance of
Sections 91-111, with some alterations in detail to which attention is called
in the notes on clauses.

PART IV..WATER SUPPLY.

82, The existing law as regards the supply of water by local authorities
under the Public Health Acts is to be found mainly in Sections 51 to 70 of
the Act of 1875 (m), the Public Health (Water) Act, 1878 (n), an Act specially
directed to the supply of water in rural areas, and the Supply of Water in
Bulk Act, 1934 (0). Section 57 of the Act of 1875 incorporates thirty-eight
sections of the Waterworks Clauses Act, 1847, and the whole of the Water-
works Clauses Act, 1863. Thus, apart from the short Act of 1984, the object
of which is to empower water undertakers, whether local authorities or com-
panies, to supply each other with water in bulk, the legislation has remained
substantially unaltered for over 60 years, and much of it was originally passed
nearly 90 years ago. It is not surprising, therefore, that a number of amend-
ments and additional provisions have become common in local legislation
and, as will be seen from the notes on clauses, some of these have been
incorporated in the draft Bill.

83. Much attention has been directed in recent years to the subject of
water supply, and in 1923 the then Minister of Health established an Advisory
Committee on Water. This Committee has issued several reports which
contain a large number of recommendations, some directed to administrative

(m) 13 Halsbury’s Statutes 847-654. (n) 20 Halsbury’s Statutes 240.
(0) 27 Halsbury’s Statutes 729.
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action, others to amending legislation. Of the latter, onc of the most im-
portant, namely the conferment of a power on rural district councils to con-
tribute from the district rate towards the cost of supplying water to a con-
tributory place within the district, has been carried into effect by Secction 56
of the Local Government Act, 1929 (now Section 190 (4) of the Local Govern-
ment Act, 1933) (p). Section 57 of the Local Government Act, 1929 (7),
enables a part of the cost to be spread over a still wider area by means of a
contribution from the county council.

84. A number of the recommendations in the Second Report of the
Legislation Sub-Committee of the Advisory Committee relate to the amend-
ment of the Waterworks Clauses Acts. Many of these are of an uncon-
troversial character, and we considered whether they might properly be
incorporated in the draft Bill. As, however, the Bill is necessarily limited
to water undertakers who are local authorities, such an incorporation would
create differences between the code applying to these undertakers and that
applying to statutory water companies. This would be unfortunate, and we
have accordingly been forced to the conclusion that these amendments must
be left to a Bill dealing with water undertakers of both classes.

85. For somewhat similar reasons we have come to the conclusion that
the balance of convenience lies in the direction of not incorporating in the
Bill the Supply of Water in Bulk Act, 1934. The Act deals both with local
authorities and with other water undertakers, and though it would be possible
to extract from the Act such portions as relate to local authorities and to leave
the remainder outstanding, we think that this course is likely to lead to
difficulties. We have, accordingly, inserted in Clause 116 (r) a reference to
the Act which will serve as a pointer, and have left the Act untouched.

Obligation of Owners to secure Water Supply.

86. The reproduction of the law relating to the obligation of an owner
of a house to secure a supply of water gives rise to some difliculty.

Section 62 of the Act of 1875 (s) provides, in effect, that, where it appears
to a local authority that any house within their district is without a proper
supply of water, and that such a supply can be furnished at a cost not exceed-
ing the authorised water rate in the district, or if there is no authorised rate
at a cost not exceeding 2d. a week, or at such other cost as the Minister may
determine to be reasonable, the authority shall require the owner to obtain
a supply, and on his default may do the necessary work at his expense.
Section 8 of the Public Health (Water) Act, 1878 (), enables the Minister,
if application is made to him under Section 62 of the Act of 1875, to deter-
mine what is a reasonable cost and for that purpose to fix a general scale
of charges for the whole or any part of the district.

Under Section 8 of the Act of 1878 (), it is the duty of every rural district
council to see that every occupied dwelling-house has within a reasonable
distance an available and sufficient supply of wholesome water; and,
where it appears to them that any occupied dwelling-house has not such a
supply within a reasonable distance, and they are of opinion that such a
supply can be provided at a reasonable cost, and that the expense of pro-
viding a supply ought to be paid by the owner, the authority may require
the owner to execute the necessary works, and on his default may themselves
do the work at his expense. * Reasonable cost * is defined as being a cost
not exceeding a capital sum the interest on which at the rate of 5 per cent.
per annum would amount to 2d. per week, or such other cost not exceeding
a capital sum the interest on which at the rate of 5 per cent. per annum
would amount to 3d. per week, as the Minister may determine to be reason-

able. Where two or more houses are concerned, joint works may be pro-

{p) 26 Halsbury’s Statutes 409. (g) 10 Halsbury’s Statutes 922.
(r) S. 116 of the Act, p. 148, anie. (8) 13 Halsbury’s Statutes 651.
() 20 Halsbury’s Statutes 245, (u) Ibid., 241,
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vided, with an apportionment of the expenses, so long as no great
would be occasioned thereby. ’ ¢ greater cost

Sectmns 4 and 5 of the Act of 1878 (w) provide for appeals by owners
against these requirements and against apportionments of expenses
respectively.

87. It is to be observed that while Section 62 of the Act of 1875, and
Sect:ion 3 of the Act of 1878, deal with substantially similar cases, the e’arlier
section protects the owner of a house by limiting his obligation to secure
a supply of water to cases in which it can be supplied at a reasonable annual
charge, that is, by reference to continuing cost, whereas Section 3 of the
later Act imposes a limit in terms of the capital cost of the works. The
difference in this respect between the two sections is to some extent obscured
by the fact that in the later section the capital sum is defined by reference
to a sum on which interest at 5 per cent. would amount to 2d. a week. This
method of defining the sum appears however to be purely fortuitous and
the sum might more simply have been described as a sum of £8 13s. 4d.
The reason why in the Act of 1875 a limiting factor was fixed in terms of
continuing cost, but in the Act of 1878 in terms of capital cost, is no doubt
that in the earlier Act Parliament had in contemplation the linking of the
house to a piped water supply, whereas in the later it was concerned with
the digging of wells or the execution of similar works.

88. The joint effect of the two sections is far from clear, and to reproduce
them substantially as they are in juxtaposition would create confusion.
Moreover, the procedure of Section 8 of the Act of 1878 is cumbersome and
out-of-date, and the Advisory Committee on Water have recommended
(Second Report of the Legislation Sub-Committee, paragraph 190) that it
should be shortened and simplified, and further that the limits of cost
}mposed by the Act should be raised so as to correspond with the change
in the value of money.

89. We have come to the conclusion that the proper course is to merge
the two codes and to protect the owner by placing a limit both on the capital
cost of the works and on the annual charges which may be made for the
supply of water. The Advisory Committee recommended that the maximum
capltal cost should be fixed at £17 6s. 8d. We consider that it should be
raised to £20 in view of the fall in the rate of interest which has occurred
since the date of their Report : and we have provided, as under Section 62
of the Act of 1875, that if the supply is provided by water undertakers,
the annual cost is not to exceed the water charges prevailing in the district.

These provisions are to be found in Clauses 138 and 139 (y).

The following other points should be noted in connection with these
clauses of the Bill :—

(1) The complicated provisions of paragraphs (2) and (8) of Section 8
of the Act of 1878 with regard to a first and second notice are omitted
In accordance with the recommendations of the Advisory Committee,
and replaced by the ordinary procedure of a notice requiring the owner
to do the necessary work, with power for the authority (subject to the
gvi}nf:]*;s right of appeal) to do the work at his expense in case of his

efault.

(2) Paragraph (5) of Section 8 of the Act of 1878 provides that
where the owners of two or more houses have failed to execute the
necessary works the authority may, if satisfied that no greater expense
would be occasioned thereby, execute works for the joint supply of
water to the houses and apportion the expenses. This provision suffi-
ciently meets the case in which, if separate works were executed for
each house, the expense in each case would not be more than reason-
able. _Our attention was, however, drawn to the fact that cases occur
In which, if separate works were executed, the expense would be more

(20) 20 Halsbury’s Statutes 242-2344. (y) Ss. 138-139 of the Act, p. 162, anfe.
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than reasonable and therefore outside the limits of the section, as
regards some or all of the owners, but where the execution of joint
works would effect so substantial a saving that the cost, if fairly appor-
tioned amongst the owners, would in no case exceed £20 per house.

Clause 138 (2) has been inserted to meet this type of case.

(8) A clause is commonly allowed in local Acts enabling the local
f water from statutory

authority to make a requisition for a supply o

undertakers under Section 35 of the Waterworks Clauses Act, 1847 (z),
on behalf of owners and occupiers of premises. A provision on these
lines has been included in sub-section (4) of Clause 138, as one of the

methods by which a local authority can cnforce a supply.

Supply within the limils of other water undertalkers.

90. Clauses 113, 116 (2) and 117 (a) deal with the conditions under which
a local authority may supply water within the limits of supply of other
statutory undertakers. Section 52 of the Act of 1875 (b) prohibits such
supply if and so long as the undertakers are * able and willing > to supply
water proper and sufficient for all reasonable purposes for which it is required
by the local authority ; and disputes on this point are to be settled by
arbitration. It seems that the undertakers do not show themseclves unable
and unwilling to supply, unless they fail to comply with a requisition made
under Section 35 of the Waterworks Clauses Act, 1847 (z), as incorporated
in their Act. This section requires undertakers to lay down mains and
provide a supply on a requisition of such number of occupiers and owners
of property that the annual water rates payable by them will be not less
than one-tenth part (frequently amended in local Acts to one-eighth part)
of the expense of providing and laying the mains, if the occupiers or owners
bind themselves to take the supply for three years at least.
Section 52 of the Act of 1875 () has given rise fo considerable difficulty.

Tt may well be, for example, that the expense which the undertakers would

incur in complying with such a requisition would be much greater than
the local authority. Moreover, in

the cost of a local supply provided by
little-developed areas, which may nevertheless be urgently in need of water,
sparsity of population may make it impossible to satisfy the conditions for
a requisition.

The point is discussed in paragraph 177 of the Second Report of the
Legislative Sub-Committee of the Advisory Committee on Water and their

recommendation, which was endorsed by the full Committee, is that the

Minister should be empowered to make an order removing the area in question

from the limits of supply of the undertakers.
91, We considered whether we should recommend this somewhat drastic
amendment of the law, but we came to the conelusion that it would be
preferable to follow more closely the procedure which Parliament has fre-
quently adopted in local Acts. Under this procedure undertakers may be
empowered by order of the Minister to furnish a supply in an area which
is within the limits of some other undertakers, but is not in fact being supplied
by them, with the consent of the latter undertakers. But consent must not
be unreasonably refused, and there is a right of appeal to the Minister on
the question of the reasonableness of a refusal. This provision is usually
accompanied by a further provision to the effect that if at any time the
original undertakers are able and willing to supply and give notice to that
effect, the order shall cease to operate on repayment by them of the expenses
incurred by the other undertakers in affording the interim supply. The
precedents in local legislation all relate to such a supply being given by
undertakers outside their district, but if the principle of the clause is sound,
we see no reason why it should not apply to an area within the district.

(z) 20 Halsbury’s Statutes 198,
(¢) See these sections of the Act, pp. 147, 148, 150, ante.

(b) 13 Halsbury’s Statutes 648,
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Clauses 116 (2) and 117 (¢) of the Bill, which take tl i

have been drafted accordingly. 'e place of Section 52
The ordinary case dealt with in the loeal Acts, of : 1 i

district, is provided for in Clause 113 (cc). , OF supply outside the

Provisions repealed without re-enactment.

02. We may call attention to the following scctions of ' 1875
rclat‘lng.to the sup].)ly of water which are not rgproduced in 11231111((33 ]gﬁt of 1875
“attgcctllf(tm 66 (({c)l lSAIc{t folug;standing, since, although it forms one of the
' auses in the Act of 1875, it appecars m Ti i i

with the provention o fire. s ppears more appropriate to a Bill dealing

Section 67 (d) enables the Corporations of Oxford and Cambridge to
supply water to Colleges and Halls on terms to be agreed. We believe
that the section owes its existence to the fact when it was originally enacted
in 1848 that buildings divided into sets of chambers were uncommon, and
it was thought that in the absence of the section it would be necessa’ry to
demand water rates from the occupiers of individual chambers. We under-
stand that the Corporation of Oxford, who supply water in the borough
no longer attach any importance to the section, and that agreements hal.:vé
not in fact been made under it, the Colleges being supplied with water by
meter. The Corporation of Cambridge do not supply water, the borough
being supplied by other water undertakers, and as it appears highly improb-
3&(; _that Ilzhel. Corpgration would themselves become undertakers without

ining Parliamentary powers, the i 7 1
obfaining Parliamen rgn (ﬁ o3 prospect of the section ever being of

Section 37 of the Act of 1875 (¢) provides that if any contract or enact-
ment requires a supply of water to be furnished to a water-closet in a house
gmd if an earth-closct is, with the approval of the local authority, in usé
in the house, the authority may on agreed terms relieve the person required
to provide the supply of his obligation. We have not succeeded in tracing
any case in which this section has been used, and we are satisfied that at
the present day it may be regarded as obsolete.

PART V.—PREVENTION, NOTIFICATION AND TREATMENT
OF DISEASE.

93. The provisions reproduced in this Part of the Bill are taken i

. : aken in the
main from the .Publlc. Health Acts of 1875, 1890, 1896, 1907, 1913 and
1925, the In_fectlous Disease (Notification) Acts of 1889 and 1899, and the
Infectious Disease (Prevention) Act, 1890. ’

Definition of Infectious Disease, elc.

94. One of the principal difficultics in framing this Part of the Bill has
been the use, throughout the statutes which it reproduces, of a large number
of expressions denoting infectious disease. Thus the Act of 1875 uses
I:‘h_e terms “ infectious discase ”, “fever or other infectious disease ”’
" infectious disorder ”, * dangerous infectious disorder” and * dangerous’
infectious d1§ease ”, all without definition. One or more of these expres-
slons occur in several of the other Acts without definition. The Customs
f]onso_hdathn Act, 1876, introduces yet another term, also undefined, *“ highly
infectious distemper 7. In the Infectious Disease (Notification) A:ct 1889
the expression “ infectious disease ” is defined as meaning ‘ any ’of thé
follo.wmg diseases, namely smallpox, cholera, diphtheria, membranous croup
erysipelas, the disease known as scarlatina or scarlet fever, and the feverF:
known by any of the following names :—typhus, typhoid, enterie, relapsing,

(cc) See s. 113, p. 147, anie.

(c) See these sections of the Act, pp. 148-150, ante.
(e) Ibid., 641.

(d) 13 Halsbury’s Statutes G53.
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continued or puerperal”; and the expression also includes, as respects
any particular borough or district, any infectious disease to which the Act
has been applied by an order made by the local authority and confirmed
by the Minister. The Infectious Disease (Prevention) Act, 1890, provides
that the Act is to apply to the diseases specifically mentioned in the Act of
1889 ** and may be applicd to any other infectious disease in the same manner
as that Act (i.e., the Act of 1889) may be applied to such discase.”” The
Isolation Hospitals Act, 1893, similarly provides that the term * infectious
disease ” is to have the same meaning as in the Act of 1889, but enables a
county council to apply the Act to other infectious diseases. The Act of
1907 defines the term as meaning any infectious disease to which the Act of
1889 for the time being applies within the borough or district of the local
authority. Section 60 of the Act of 1925 provides that for the purposes of
Sections 57, 58 and 59 of that Act (f) the expression * dangerous infectious
disease ” means any infectious disease named in Section 6 of the Act of
1889 (g), but enables the Minister of Health to make orders declaring other
infectious diseases to be dangerous infectious diseases for any of those
purposes.

The position is further complicated by the fact that the Local Govern-
ment Board and Minister of Health have from time to time made regulations
under Section 130 of the Act of 1875 (h), of which the Public Health (Tuber-
culosis) Regulations are the best known, requiring various diseases not
specified in the Act of 1889 to be notified under a procedure set out in the
regulations. The regulations do not have the effect of bringing these diseases
within the scope of the Act of 1889 and technically they do not become
notifiable diseases under that Act.

95. It would be impossible to leave this variety of language in a Bill
designed to simplify and clarify the law, and we have come to the conclusion
that a substantial simplification can be effected, without any radical or
controversial amendment, by using throughout the Bill two expressions
only, namely :—(1) * infectious disease ”, which, as under the Act of 1875,
is left undefined, and (2) * notifiable disease” which is defined (Clause
332 (i) ) as meaning the particular diseases specified in the Act of 1889,
and any other disease which is for the time being compulsorily notifiable
under those provisions of the Bill which reproduce Section 7 of the Act of
1889 (k). Diseases such as tuberculosis, for the notification of which pro-
vision may be made by regulations, will remain on the same footing as before,
but Clause 143 (2) () provides that the regulations may, so far as is expedient,
apply to them any of the provisions of Part V of the Act relating to notifiable
diseases.

Notification of Diseases.

96. The Infectious Disease (Notification) Act, 1889, provides that the
diseases mentioned in paragraph 94 above shall be notifiable throughout
the country.

We have had the advantage of the views of the technical advisers of the
Ministry of Health on the question whether this list needs revision. We
understand that continued fever is an old term intended to include un-
diagnosed cases of typhoid, paratyphoid, typhus and other long continued
pyrexias which might conceivably be of epidemiological importance, but
that it has little or no significance to-day, and might, with advantage, be

omitted. "
97. Puerperal fever falls within the wider class of cases known as puerperal

yrexia, and required to be notified by regulations made by the Minister in
1926 (S. R. & 0. 1926, No. 972). In view of the inclusion of puerperal fever

(f) 13 Halsbury’s Statutes 1140 ef seq. '

g) 1bid., 813. (h) Ibid., 678.

(7)) Now s. 343 of the Act, p. 280, anle. (k) Le., s. 147, p. 170, anic.
(1) Now s. 143 (1) of the Act, p. 166, anie.
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in the Act of 1889, the regulations were drafted so as to

of febrile condition occurring at childbirth except those requ?x%lg{otgeago:iﬁgg
as puerperal fever under the Act. For administrative simplicity, as well
as on medical grounds, it would be convenicnt that puerperal fever should
be omitted from the statutory list, so that all cases of puerperal pyrexia
can be brought within the fuller requirements of the regulations.erhe

words * continued or puerperal » have accordingly b i
definition of * notifiable discase ” in Clause 832 (), o o

Local Act Provisions.

98. There are few subjects as respects which the general 1

extended and amplified by local Acts more frecly thgn it hasa Zsh::s;):c?;
infectious disease. We considered whether it would be desirable to insert
a number of clauses dealing with such matters as the exclusion of children
from places of public entertainment or from Sunday Schools. We came
to 'the cc_mclusmn, llfowever, that these provisions raise medical issues on
which, without hez_mng expert evidence, we are not qualified to express an
opinion and that, if there is a case for strengthening the law, the necessa

changes should be effected by separate amending legislation. ’ i

PART VI.—HOSPITALS, NURSING HOMES, ETC.

Isolation Hospitals.

A t99. fThis Part of the Bill reproduces the sections of the Public Health
Rz S's gat}3;5,A1t90'; and 1925, relating to hospitals, the Nursing Homes
Ac5,11929. ct, 1927, and certain provisions of the Local Government

The chief difficulty which the consolidation i

_ of the law on this matt

g‘ll'fsents is the treatment of the Isolation Hospitals Acts, 1893 and 2?9021..

e first of these Acts, which originated in a Private Member’s Bill, was
Paisec.i at a time when the problem of making proper provision for the
1sodaf:10n and treatment of smallpox was attracting much public attention ;
:n 11ts main opject was to enable the newly constituted county councils’
0 play a part in the establishment of isolation hospitals in their counties.

The Act provides for the establishment of hospita ;
. : ospitals i
hospital committees consisting either :— P governed by isolation

(2) of representatives of the county council ; or

(b) of representatives of the c .
district councils ; or ounty council and of the county

(c) of representatives of the county district councils only.

 The procedure laid down in the Act for the constitution of commi
is cumbersomg. The Act has, however, been used on a fairly sulll)];?aigteizﬁ
scale, and 70 Isolation hospital committees are at present in existence, four
of these consisting wholly of representatives of county councils. Tht’a Act
of 1893 contains 26, and the amending Act of 1901 9 sections. Both Acts
deal in great Qetall with matters which it would now be regarded as unneces-
saliy to mention, e.g., they empower an isolation hospital committee not
0;1 y to provide buildings, but to acquire ‘ tents, wooden houses or other
places for the reception of patients,” and require that every hospital shall
so far as practicable be connected to the telegraph system.” Other
pSrow_smns of the Act of 1898, such as the power to provide ambulances
(Section 13) (n) and to train nurses (Section 15) (0) are within the powers
of local authorities under other legislation reproduced in the Bill.

(m) Now s. 343 of the Act, p. 280, ante.

(n) 13 Halsbury’s Statutes 365.
(o) Ibid., 866. v es 865. Sees. 197, p. 198, ante.
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. Since 1901 the position of county councils in regard to hospitals
haslggenSlrIzlxilically alterelzl, first by the fact that county counc!ls]are] em-
powered by the Local Government Act, 1929, to provide hospitals t 1c\m£
selves, and secondly by the provision in Section 63 (p} of ‘the i:s;xlme ; (]:
requiring every county council to make a scheme for the provision o 051131 ti]l S
for the treatment of infectious disease. Furthc}' by Clause G (q) o i .1(;
draft Bill a county council may become a constl.tuent.mcmbcr of a Jom]
hospital board and by Clause 8 (r) it may combine with county bo:lou% ;
councils for hospital purposes. For these reasons there can be no %ut
that as regards the future, the machinery of the Isolation Hosglta}s (;] s
enabling county councils to combine with county district counc1l§ or (;: e
provision of isolation hospitals will be unnecessary. Moreover, we under-
stand that the existence of committees under these Acts has created 50;110
embarrassment in the formulation of schemes under Section 63 of the Act
of 1929 (p), since it is doubtful whether such schemes can properly impose
duties on these isolation hospital committees.

In these circumstances four courses are possible :—

i i i tand in
a) to incorporate the Isolation Hosplt.als Acts as tl}qy S
this( Izart of th;pBill, a course which would involve an addition of some
o ot d that their structure
b) to leave the Acts outstanding on the ground that their
and( lzmguage are so different from those of the Public Health Acts
that they form an excrescence which cannot usefully be brought into

the main code ; . _ . .

(e) to repeal them as regards the constitution of 1solat1.on' hospital
committees in the future, with a suitable saving for existing com-
mittees (this would involve leaving the Acts outstanding on the Statute
R f hort interval

d) to repeal them without re-enactme_nt, a tfzr a short interval,
and( tZ) provi%e a procedure for converting in the interval the existing
committees into joint hospital boards undc_r Part I of the Bll}, or, in
the few cases in which the committees consisl of county councx} repre-
sentatives only, for dissolving the committees and transferring the

hospitals to the county councils.

V mmend the adoption of the last of these courses and are satisfied
tharxshl;lagc;t will secure a wgry substantial simplification of the law, nothing
of any value will be lost by the repeal of these Acts. Accordingly, following
the principle adopted by Parliament in Section 293 of the Local (_}overnﬁnelllé:
Act, 1933 (s), we have provided in Clause 307 (!) that the Minister s ouk
be required, within two years from the commencement of the Bill, to make

orders to give effect to this proposal.

Recovery of Expenses of Maintenance of Patient in Hospital.

101. Section 132 of the Act of 1875 (u) provides that the expense of
maintaining in any hospital—whether for infectious or for n_:)ther dlseasles—1
a patient who is not a pauper is to be a debt from the patient to the loca
authority, and may be recovered within six _mqnth.s of the date of his dls(;zllarg%
from the hospital, or if he dies therein, within six mgnths from the date }(1)
his death. In order to remove doubts which had arisen, Section 60 pf t he
Public Health Acts Amendment Act, 1907 (v), Prowded that nothing in
the earlier section should require the local authority to recover the cost of
maintenance from a patient who was not a pauper, where they had satisfied
themselves that the circumstances of the case were such as to justify the

remission of the debt.

5 ' 63, anie.
10 Halsbury’s Statutes 925. (¢) Now s. 6 (2) of the Act, p. 63,
Ef)) Now s. 8 ofS;;he Act, p. 64, anie. (s} 26 Halsbury’s Statutes 461.
(1) Now s. 315 of the Act, p. 265, anfe. o
(n) 13 Halsbury’s Statutes 679. (v) Ibid., 933.
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102. Scction 16 of the Local Government Act, 1929 (w), draws a dis-
tinction between persons who become inmates of institutions for the purpose
of receiving treatment for infectious disease and those who become inmates
for other purposes. As regards infectious patients, the section made no
alteration in the law. As regards non-infectious patients, it imposed a
duty on all local authorities (including county councils) to recover the
expenses of maintenance from the patient or from any person legally liable
to maintain him. This duty is, however, subject to the qualification that
if the authority are satisfied that the persons from whom the expenses are
recoverable cannot reasonably be required to pay the whole, they are to
recover such part, if any, of the expenses as the patient or his relatives are
able to pay. The term * institution * is defined in Section 16 of the Local
Government Act, 1929 (w), as including hospitals, maternity homes and
other institutions provided under the Public Health Acts, the Iocal Govern-
ment Acts and the Maternity and Child Welfare Act, 1018.

103. We feel no doubt that, while the distinction drawn by the Act of
1929 between infectious and non-infectious patients must be maintained,
the various provisions of the existing law ought, for the sake of clarity, to
be combined in a single clause, but this assimilation of the provisions of the
Acts of 1875 and 1929 introduces some slight amendments of the law to
which attention should be called :—

(a) Clause 184 (x) for the first time confers on county councils a
power (which local authorities have had since 1875), but not a duty,
to recover the cost of maintenance in cases of infectious disease. It
is clearly anomalous that the question whether the patient should be
maintained at public expense without a right of recovery from him or
his relatives should depend on whether the hospital is maintained by
one type of local authority or by another.

(b) Under the existing law, which is referred to in detail in the
note on Clause 197, a reasonable charge may be made for the use of an
ambulance in conveying a person on discharge from a hospital or in
conveying a sick person not suffering from infectious disease. No
provision is made for the recovery of expenses in other eases. The
question of charging for the cost of removal by ambulance whether
to or from hospital ought in our view to be on the same footing as that
of charging for maintenance in hospital, and we have secured this by
including removal charges in the definition of *“ expenses * in Clause 184
(2) (b) ().

(c¢) The clause similarly confers on local authorities (including
county councils) a power, but not a duty, to recover the cost of main-
taining an infectious patient not only from the patient but from his
relatives. Here again, a situation under which in the case of non-
infectious disease the relatives may be charged, but not in the case of
an infectious disease, appears to have no justification. The removal
of anomalies such as these was recommended by the Committee on
Local Expenditure (Report Cmd. 4200, paragraph 191).

(d) The clause imports two features of the Act of 1875—a right to
recover from the estate in the event of the patient dying in hospital,
and a short time limit for recovery. Section 16 of the Act of 1929 (=)
is narrower in that it provides only for recovery from the patient or
from a person legally liable to maintain, but is less restricted in that it
makes no reference to a time limit, although in a dissenting judgment
in Allen v. Waters & Co. (1934), 152 L. T. 182 (a}, Goddard, J., expressed
the view that a time limit of six months does in fact apply. Instead
of six months, as provided in the Act of 1875, the Bill proposes a limit
of twelve months, and it provides for recovery from the estate of a

(w) 10 Halsbury’s Statutes 8§93. (¢} Now s. 184 of the Act, p. 189, ante.
(y) Now s. 184 (2), (b) of the Act, 1bid.

(2) 10 Halsbury’s Statutes S93. (@) Digest Supp.
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person who has died after leaving the hospital as well as from the estate
of a person whose death occurred in hospital.

Laboratories.

104. There is no statutory provision expressly enabling local authorities
to provide a laboratory for general purposes, but under Section 10 of the
Milk and Dairies (Consolidation) Act, 1915 (), a local authority may ** pro-
vide, or arrange for the provision of, bacteriological or other examination
of milk.” Moreover, regulations made under Section 130 of the Public
Health Act, 1875 (c), with respect to the treatment of diseases have autho-
rised authorities to provide facilities, including pathological facilities,
necessary for the diagnosis and treatment of certain diseases, e.g., tuber-
culosis, cerebro-spinal fever, venereal disease, puerperal fever, etc. We
understand that applications by local authorities for sanction to raise a
loan for the provision of a laboratory have in some cases been granted by
the Ministry of Health on the principle that an authority charged with
specific functions which necessitate laboratory work have an implied power
to provide a laboratory for the purpose, but this point is not entirely free
from doubt. We accordingly recommend that local authorities (including
county councils) should be given express power to provide a laboratory for
the diagnosis and treatment of diseases and for the making of bacteriological
and other examinations and Clause 196 (d) has been inserted for this purpoese.

PART VII.—NOTIFICATION OF BIRTHS; MATERNITY AND
CHILD WELFARE, AND CHILD LIFE PROTECTION.

105. This part of the Bill re-enacts the Notification of Births Acts of
1907 and 1915, the Maternity and Child Welfare Act, 1918, and Part I of
the Children Act, 1908, as amended by the Children and Young Persons
Aci, 1932. It also includes certain sections of the Local Government Act,

1929.
Local authorities for the purposes of these services.

106. The Notification of Births Act, 1907, could be adopted by borough
and district councils and by county councils, with a power for the Minister
on application to transfer the functions from one authority to another.
The Act of 1915 which applied the Act of 1907 to the whole country provided
that where the earlier Act had not already been adopted by the county
council, it should take effect as if it had been adopted by the borough or
district council. Under the Children Act, 1908, Boards of Guardians were
responsible for infant life protection. The Maternity and Child Welfare
Act, 1918, provided that any local authority within the meaning of the
Notification of Births Act, 1907, might make arrangements under the Act.

Before the Local Government Act, 1929, it was therefore possible in any
district for the notifications made under the Notification of Births Acts
to be sent to a different authority from that which actually provided health
visitors and the other services relating to maternity and child welfare under
the Act of 1918, while the responsibility for infant life protection was nowhere
in the hands of the authority undertaking other child welfare services. It
was also possible under the Act of 1918 for a county district council to estab-
lish maternity and child welfare services, notwithstanding that services
under the Act were already provided in the district by the county council
and vice versa, although in practice the requirement that arrangements
should be sanctioned by the Ministry was sufficient to prevent serious
duplication.

(6) 8 Halsbury’s Statutes 870. (c) 13 Halsbury’s Statutes 678.

(2) Now s, 196 of the Act, p. 198, ante.
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The Act of 1929 transferred the responsibility for infant life protection
to the councils of counties and county boroughs, except that, if a county
district council had established a maternity and child welfare committee
the functions in that district were to be discharged by the county district
counpnl instead of by the county council. The Act also enabled the Minister
of his own motion to transfer the powers of the Notification of Births Act
from the district council to the county council, or vice versa (Section 61) (¢)
and further enabled him, on application, to transfer the responsibility f01"
services under the Act of 1918 to the local education authority for elementary
education (Section 60)(f). We understand that, as a result of an order
made under Section 61 in 1930 affecting 266 districts, together with several
subsequent orders, there is now no area in which the responsibility for
health visiting under the Notification of Births Act, 1907, is not in the
hands of the authority also responsible for the principal other services

under the Act of 1918, and that, with minor exceptions in a few areas, the '

maternity and child welfare services are administered by a single authority
in each borough or district. Thus in substance the three services—notifica-
tion of births, maternity and child welfare and infant life protection—are
now in every case in the same hands.

107. The Bill is accordingly drafted on the lines of defining the local
authority for the purposes of this Part, that is to say, for all three services
as being the authority which administered these services when the Act
became law, with a power for the Minister (reproduced from Section 60 of
the Local Government Act, 1929), on representations made to him, to

transfer these services to the authority responsible in the area for elementary
education.

108. The Bill thus ensures that in any area only one authority shall be
responsible for these services, and it will bring to an end such duplication
as still remains. Further, the area of charge for expenses incurred by a
county council will be the area for which the county council are the
authority, excluding autonomous distriets ; and the proviso to Section 3
of the Act of 1918 (g) with regard to the levy of such expenses as expenses
for general county purposes with a refund to district councils providing a
similar service has been omitted as unneccessary. There is no object in the
county precepts for amounts of the size now required for these services being
first levied by the county council on autonomous distriets and then refunded
and Clause 202 (k) of the Bill therefore provides that in a county con-,
taining autonomous districts these expenses of the county council shall be
expenses for special county purposes.

PART VIII.—BATHS, WASHHOUSES AND BATHING- PLACES.

. 109. This Part which consists of 18 elauses, reproduces the Baths and
\ﬂ qshhouses Acts of 1846, 1847, 1878, 1882 and 1899, together with some pro-
visions of tl_le Public Health Acts of 1875, 1907 and 1825. The number of
sections which the Part is intended to replace is 68, and it will be seen that
a very substantial curtailment and simplification has been effected.

110. The Baths and Washhouses Acts are ** adoptive”. TUnder the
Act of 1846 adoption was effected by the council of a borough or by the
vestry of a p_arish not within a borough. Where adoption took place, the
Act was carried into effect in a borough by the borough council and ,else-
where by commissioners appointed by the vestry under the terms of the
Act. Sectlpn 10 of the Act of 1875 (¢), transferred the power of adoption
m urban districts from vestries to urban district councils and made these
councils responsible for carrying out the Act. In the case of a rural parish
a similar transfer was effected by the Local Government Act, 1894 (%),

(e} 10 Halsbury’s Statutes 925.
(9) 11 Halsbury’s Statutes 743.
(i) 13 Halsbury’s Statutes 630.

(f) Ibid., 924. '
(h) Now 5. 202 of the Act, p. 202, anfe.
(k) S. 7; 10 Halsbury’'s Statutes 779.
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from the vestry to the parish meeting, atid if the parish had a parish council
the latter were made responsible for earrying the Act into effect. Thus,
the only areas in which commissioncrs may still be necessary are the small
rural parishes without parish councils. In fact, the Baths and Washhouses
Acts are not in force in any of these parishes and no commissioners exist.

111. The provision of baths and washhouses was originally envisaged
as a mainly urban problem. The situation has now been altered by the
increasing popularity of open-air swimming baths. We understand that
a number of rural district councils have been anxious to provide open-air
baths in and as part of their recreation grounds, and that the Ministry of
Health, relying on the authority of 4.-G. v. Sunderland Corporation (1876),
2 Ch. D. 634 (1), have accepted the view that such baths can be provided
as conducive to the better enjoyment of the recreation ground. It is clearly
unsatisfactory that the power to provide a swimming bath should depend
on its being an adjunct of a recreation ground, and apart from this point
we understand that there are difficulties connected with the power to charge
fecs. In our opinion a substantial simplification of this branch of the law
can and should be effected by abolishing the system of adoption and of
ad hoc commissioners, and by simply empowering a borough, urban or rural
district council to provide baths, washhouses and bathing places. We
suggest also that a parish council should be given concurrent powers. It
is not, we think, necessary to make specific provision for the case of a rural
parish without a council. The needs of these small parishes can be met
by action on the part of the rural district council who could, if it were thought
convenient, appoint a parochial committee for the purpose under Section 87
of the Local Government Act, 1933 (m). Alternatively, it would be possible
for the county council to make an order under Section 273 (n) of that Act
conferring on a parish meeting a power to provide baths, etc., and the latter
under Section 90 (0) could appoint a committee to make the necessary

arrangements.
Provisions repealed without re-enactment.

112. In addition to the simplification effected by the abolition of com-
missioners, we are satisfied that a number of the provisions of the earlier
Acts might properly be repealed without re-enactment as being unnecessary
or obsolete. Examples of these are Section 33 of the Act of 1846 (p), which
enacts that the general management and regulation of baths, ete., provided
under the Act is to be vested in the baths authority, and Section 4 (q) of
the same Aect which requires the authority to keep a separate Public Baths
and Washhouses Account. Again, Section 36 (7) of the same Act, as amended
by Section 5 of the Act of 1847 (s), provides in effect that the number of
baths and washing tubs for the working-classes is not to be less than twice
the number of baths or washing tubs “ of any higher class ”’. We under-
stand that the interpretation of these provisions formerly gave rise to a
good deal of doubt and difficulty, and that they were repealed in London
by Section 62 of the London County Council (General Powers) Act, 1930 (i).
1t also appears that washing tubs are no longer to be found in modern wash-
houses. We have accordingly omitted these provisions as unnecessary.

PART IX.—COMMON LODGING-HOUSES.

113. The principal provisions reproduced in this Part of the Bill are to
be found in Sections 76 to 89 of the Act of 1875 (u), Sections 69 to 75 of the
Act of 1807 (v), and Sections 38, 59 and 60 of the Act of 1925 (w).

(1) 36 Digest 251, 33. (m) 26 Halsbury’s Statutes 353.

(n) Ibid., 451. {0) Ibid., 354.

(p) 13 Halsbury’s Statutes 529, (q) Ibid., 521.

(r) Ibid., 530. (s) Ibid., 599,

(t) 23 Halsbury’s Statutes 367, (u) 13 Halsbury’s Statutes 657-660.
(v) Ibid., 936-938, (w) Ibid., 1140, 1141,
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114. The first question which presented itself to us was whe

“ common lodging-house ”” should be defined. A long histor;hgil:‘t:g%:serfrsg
this. By Section 116 of the Towns Improvement Clauses Act, 1847 ()
cvery house is deemed a public lodging-house * in which person,s are har-
boured or lodged for hire for a single night, or for less than a week at one
time, or any part of which is let for any term less than a week.” The Common
Lodging-Houses Acts of 1851 and 1853 provided for the registration of
common lodging-houses but did not define the term. These Acts were
c'xtcpde(.l to Ireland by the Common Lodging-Houses (Ireland) Act, 1860
Ea‘cctlon 3 of which defined the term “ common lodging-house * as m’eaning,

a house in which persons are harboured or lodged for hire for a single night
or for less tha,r’l a week at a time, or any part of which is let for any term Iess’
than a week.” The English Acts of 1851 and 1853 were amended by the
Samt.ayy Act, 1866, and the Sanitary Law Amendment Act, 1874, but no
definition of the Eerm *“ common lodging-house ** was included. The Public
Health Act, 1875, reproduced the provisions of the Aects of 1851, 1853
1866 and 1874, and repealed them except in so far as they re]ated’to the
i\:::rgpzlllltan Police District. Again, however, no definition of the term

iven.

_ 115. In 1858 the Law Officers of the Crown (Sir A. E .
Sir W. P. Wood) advised as follows on the Act of 1(851 :—. - Cockburn and

*“ It may be difficult to give a precise definition of the term ¢ com
lodging-house,” but looking to the preamble and general provfs?on?(g;‘
the Act it appears to us to have reference to that class of lodging-house
in which persons of the poorer class are received for short periods and
though strangers to one another, are allowed to inhabit one common’
room. We are of opinion that it does not include hotels, inns, public
houses, or lodgings let to the upper and middle classes.” ’

They later advised in the foliowing terms :—

* Our obvious intention was to distingui 1
guish lodgers promiscuously
brought together from members of one family or housel?old. We ar%
of opinion that the period of letting is unimportant in determining
whether a common lodging-house comes under the Act now in question.”

116. The meaning of the term has been discussed in sev ]

It 13 unnecessary to refer in detail to the earlier cases, Langdzl;?l'\r?lgggggzsi
(1877), 42 J. P. 56 (y) ; Logsdon v. Booth, [1900] 1 Q. B. 401 (2) ; Logsdon
v. Trotler, [1900] 1 Q. B. 617 (a) ; but it may be mentioned that in the course
of his judgment in the last-mentioned case, Bucknill, J., expressed the view
th’at the Le‘glslature had acted very wisely in omitting any definition of the
express.lon common lodging-house.” A curious situation arose in the case
of Parker v. Talbot, [1905] 2 Ch. 648 (b). This case dealt with a charitable
Institution in which *‘ deserving destitute poor ” were received without
charge. The case went to the Court of Appeal, and when the Court were
about to deliver a reserved judgment, their attention was called to Section 3
of the Common Ledging-Houses (Ireland) Act, 1860, referred to above
After further argument the Court held that the definition in Section 3 app]ied:
equally to the interpretation of the English Acts of 1851 and 18583, and
iltil\l:flail:get% thl:;‘) view notwithstanding the fact that their attention was

4 e subseque i r i

(Trclancy e, 1878(.1 nt repeal of the Irish Act of 1860 by the Public Health
) IdIn Lom_ion County Cowzcjl v. Hankins, [1914] 1 K. B. 490 (¢), it was

eld that in order to constitute a common lodging-house there must be
cor.nr.nun’l’ty of accommodation for either sleeping or eating. “In my
opinion, said .Atkm, J., ‘““the law as to the meaning of the expression

common lodging-house ’ was definitely settled in Logsdon v. Booih and

() 13 Halsbury’s Statutes 560, i
(z) Ibid., 210, 449. % b B 210 440
(b) Ibid., 210, 447, (c) Ibid., 210, 442.
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Logsdon v. Troiler (d), in which the Court adopted the definition given by
the Law Officers. The effect of Parker v. Talbot () was not {o displace
that definition but only to add to it two more terms ; first it adds the term
that the lodgings are to be lodgings for hire, and secondly it defines the
short period mentioned in the Law Officers’ opinion as being a single night
or less than a week.”

Finally, in Daley v. Lees, [1926] 1 K. B. 40 (f), it was held that the decision
in Parker v. Talbot (€) applies not only to London where the Common Lodging-
Houses Acts, 1851 and 1853, are still in force, but also to places outside
London in which the Public Health Act, 1875, is in force. Lord Hewart,
C.J., began his judgment in this case by saying that the case ‘‘ raises a ques-
tion of no little public importance, a question which may be thought worthy
of the attention of the Legislature.”

117. We have come to the conclusion that the advantage of a statutory
definition based on the law as declared in these cases will probably outweigh
the disadvantages, and we are fortified in this view by the fact that Parlia-
ment has inserted a number of definitions in local Acts. The definition
inserted in Clause 234 (g) of the Bill has been framed accordingly, but it
should be noted that it contains no reference to the lodgings being, ¢ for
hire.” - The omission of this reference accords with local Aets, and it appears
to us to be reasonable that lodging-houses intended for the reception of
persons of this class should be liable to registration and inspection whether
or not any charge is made to the inmates.

Provisions repealed without re-enactment.

118. It may be convenient to refer here to certain provisions of the Act
of 1875, which the draft Bill repeals without re-enactment.

(1) Section 90 (k) of that Act enables a local authority to make bye-
laws with regard to various matters in respect of houses let in lodgings or
occupied by members of more than one family. The section (which was
extended by Section 8 of the Housing of the Working Classes Act, 1885) (7)
was substantially re-enacted by Section 26 of the Housing, Town Planning,
ete., Act, 1919 (k), now replaced by Sections 6 and 7 of the Housing Act,
1925 (1). These two sections have now been amended and their scope
extended by Section 68 of the Housing Act, 1935 (m). Except in two
respects the powers conferred by these provisions of the Housing Acts are
more comprehensive than those of Section 90 of the Act of 1875 and virtually
supersede them. The exceptions are as follows :—

(a) the reference in Section 90 (6) to the giving of notices and the
taking of precautions in case of any infectious disease is reproduced in
the Act of 1925 only as regards London ;

(b) Section 6 of the Act of 1925 is limited to houses ‘ intended or
used for occupation by the working-classes .

As regards (a), byelaws on this matter have been rendered unnecessary
by the Acts dealing with the notification of infectious disease, now repro-
duced in Part V of the Bill. As to (b), we understand that in practice the
Department’s Model Byelaws under Section 90 have always been limited to
houses of the working-class type. (See the prefatory Memorandum to the

Model Byelaws XIIIe 1934).
During the passage through Parliament of the Bill which became the

Housing Act, 1935, the point was raised whether under modern conditions
the byelaw-making powers ought to be extended to houses other than those
for the working classes. Such an extension of the Housing code would be

(d) Supra. (e) Supra. _

(f) 38 Digest 210, 443. (7) Now s. 235 of the Act, p. 218, anie.
(k) 13 Halsbury’'s Statutes 660. () Ibid., 808.

(%) Not printed in Halsbury’s Statutes. (I) 13 Halsbury’s Statutes 1006-1008.
{m) 28 Halsbury’s Statutes 245-247.
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outside th(; scope of the present Bill. If at any future time it is made, it will
be a question whether the powers ought not to be retransferred to the Public
Health code.

(2) Sections 71 to 75 of the Act of 1875 (n) deal with occupation of cellar
dw.ellmgs. Section 71 makes it an offence to let or occupy a cellar dwelling
bul_lt after the passing of the Aect or not lawfully let or oceupied at that date.
This section replaces a corresponding section in the Public Health Act, 1848
and consequently its effect is that no cellar built since 1848 can be lawfulI);
occupied. Section 72 lays down an elaborate set of requirements which must
be complied with if a cellar is to be occupied as a dwelling. Since under the
previous section the occupation of cellars built since 1848 is absolutely barred,
the section in effect only applies to cellars let or occupied before that year.
Section 73 provides penalties, Section 74 contains a definition of ocecupying a
cellar as a dwelling, and Section 75 provides that the cellar may be closed by
order of the court, if two convictions relating to it have taken place within
three months.

These sections are in our opinion no longer required in view of Section 18
of the Housing Aect, 1925 (0), and Section 84 of the Housing Act, 1935 (p).
The former sqctlon, as amended by the Fifth Schedule to the Housing Act,
1930 (1), pl:owdes in effect that a room habitually used as a sleeping place the
floor of which is more than three feet below the adjoining street, or below any
g.round within nine feet of the room, is to be deemed unfit for human habita-
tion, unless the room is on average at least seven feet in height and complies
with regulations prescribed by the local authority, with the consent of the
Minister, for securing proper ventilation and lighting and protection against
dampness, effluvia or exhalation.

Model regulations under this section have been issued by the Ministry
(Serle_s XXI.I). These regulations cover substantially the same points as are
mentioned in Section 72 of the Act of 1875 (s). Section 84 of the Housing
Act, 1935 (s), enables the local authority to secure the closing of the room by
means of a closing order, if it does not comply with the necessary require-
ments and extends Section 18 of the Act of 1925 to underground rooms which
are not used for sleeping.

PART X.—CANAL BOATS.

_ 119. This Part of the Bill reproduces with slight alterations the pro-
visions of the Canal Boats Acts, 1877 and 1884, except certain sections
yelatmg to the education of children on canal boats, which were incorporated
in 13he Education Act, 1921, and Section 12 of the Canal Boats Act, 1877 (i),
which, alt_hough not incorporated in the education code, empowers companies
and associations who own canal boats to establish schools, and has no relation
to the present Bill.

120. The second and third paragraphs of Section 3 (u) of the Act of 1877
and Section 7 of the Act of 1884 (v), all of which relate to the lettering, mark-
ing and numbering of canal boats, have not been reproduced as separate
sections, since the subject is fully covered by the power to make regulations
with regard to lettering, marking and numbering contained in Seection 2 (w)
of the Act of 1877 and reproduced in Clause 250 (z).

_ 121. Section 7 of the Act of 1877 (y), provides that a registration authority
In respect of .canal boats is to be such one or more of the sanitary authorities
having distriets abutting on a canal as may be prescribed by the Local

(n) 13 Halsbury’s Statutes 655-656.
(p) 28 Halsbury’s Statutes 252.

() Supra.

(u) Ibid., 789,

(w0) Ibid., 789.

() 13 Halsbury’s Statutes 791.

(o) 1bid., 1013.

(r) 23 Halsbury’s Statutes 442,

(1) 18 Halsbury’s Statutes 792.

{v) Ibid., 804.

() Now s. 251 of the Act, p. 225, ante.
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Government Board. In the General Order made under this Act and dated
20th March, 1878, the Board did not in fact prescribe registration authorities
but merely provided that the owner of a canal boat should apply to a registra-
tion authority having a district abutting on a canal. The Order has in this
respect remained unchanged to the present date. Clause 248 (2) simplifies
the procedure by dispensing with the necessity for an Order and provides in
terms that a local authority, or, if a number of local authorities are combined
to form a port health authority, the port health authority, whose district
includes or abuts on some part of a canal is to be the registration authority.

122. Section 8 of the Act of 1884 (a), which provides that fines recovered
in prosecutions at the instance of registration of sanitary authorities shall be
paid to these authorities and applied towards the expenses of executing the
Acts, has not been reproduced. Special appropriations of court fines such as
these are contrary to modern practice as giving the prosecuting authority an
undesirable financial interest in the success of the prosccution, as well as
complicating the administration of the business of the court.

PART XI.—MISCELLANEOUS.

123. Most of the provisions relating to watercourses are drawn from the
Act of 1925, and all of them were enacted before the passing of the Land
Drainage Act, 1930, which enabled a drainage board to be constituted for
any area requiring drainage and removed the limitation on the activities of
drainage boards to the drainage of land used for agricultural purposes. This
later legislation has diminished the need for some of these provisions in the
Public Health Acts, and has given rise to the possibility of a conflict of juris-
diction between sanitary authorities and drainage boards. We understand
that, in consenting to the adoption of these sections of the Act of 1925 in
urban distriets with a population less than 20,000, and in putting them in
force by order in rural distriets, the Minister usually imposes the condition
that works shall not be executed without the consent of any land drainage
authority having jurisdiction over the watercourse. The larger urban
authorities ean, however, adopt these provisions of the Act of 1925 without
the necessity for the Minister’s consent.

124, In view of the general establishment of drainage boards under the
Act of 1930, as well as of the powers conferred on county and county borough
councils by that Act, it seems reasonable that the powers of all local authori-
ties under Clauses 258-263 (b) should be co-ordinated with the activities of
drainage boards. At the same time these provisions are principally designed
to prevent danger to health, and it seems undesirable that a drainage board
should be in a position to impose an absolute veto on proposals which a
sanitary authority have found necessary on grounds of health. Instead of
requiring the consent of the drainage board, Clause 265 (c) therefore provides
for prior consultation, and this requirement is extended to all local authorities.

PART XII.—GENERAL.

The points arising on the clauses in this Part of the Bill are dealt with in
the notes on clauses. Mention may here be made of a number of provisions
of the public health lIaw which are either repealed without re-enactment or
are left outstanding.

(z) Now s. 249 of the Act, p. 224, anfe.

(a) 13 Halsbury’s Statutes 804.

(b) Now ss. 259-264 of the Act, pp. 229-232, anle.
() Now s. 266 of the Act, p. 233, anfe.
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Public Health Act, 1875.

Section 206 (d).

125. This section requires local authorties to make annual reports in such
form and at such time as the Minister may direct of all works executed and
of all sums received and disbursements made by them under the Act during
the previous year. We understand that neither the Local Government
Board nor the Minister has ever given any direction with regard to the form
of the report or the time at which it must be made, and consequently the
obligation has never come into force. The returns made by local authorities
under the Local Taxation Returns Acts (now Part XI of the Local Govern-
ment Act, 1938) cover a large part of the field, and it is one of the statutory
duties of the medical officer of health to make a report on the matters with
which he is concerned. We believe that some authorities adopt a practice
of issuing a report of their activities covering the report of their medieal officer
of health, and this practice might with advantage become more common ;
but, in view of the fact that the section has remained a dead letter for
60 years, it has been omitted from the Bill.

Sections 213-215 (e).
Private Improvement Raies.

126. In substance these sections provide that where an urban authority
have incurred certain types of expenditure (e.g., on the provision of drains
or the conversion of closets) they may levy on the occupier of the premises
concerned a private improvement rate. The occupier is entitled to deduct
a certain proportion of this rate from his rent, the proportion varying accord-
ing as he pays a rackrent or somecthing less than a rackrent. Provision is
made for the redemption of the rate on payment of a lump sum.

Our experience leads us to think that this procedure is very seldom used,
and this view is borne out by the Ministry of Health. In view of this and
of the fact that the alternative procedure in Section 257 of the Act of 1875 ()
(reproduced in Clause 284 (g) of the Bill) enables expenses to be recovered
either in a lump sum or by instalments over a period not exceeding 30 years,
we are satisfied that the system of private improvement rates can properly
be abandoned as respects subject-matters covered by the Bill. The pro-
cedure which it provides for apportioning burdens between the owner and the
occupier, will be secured by the Bill in another, and, as we think, more equit-
able manner by enabling the local authority and on appeal a court of summary
jurisdiction to determine in the light of the considerations which are set out
in Clause 283 (h) of the Bill whether a particular charge should be borne by
the owner or the occupier, or, if by both, in what proportions.

Section 233 (7).

127. The last two paragraphs of this section (which relates to the borrow-
ing powers of local authorities) were repealed by the Local Government Act,
1933. The first paragraph was left standing, but, having regard to the
language of Section 195 (k) of that Act, we are satisfied that the paragraph is
no longer required and should be repealed with re-enactment.

Section 234 (1).

128. The whole of this section except the last paragraph was repealed
by the Local Government Act, 1938. The last paragraph provides, in effect,
that where a local authority borrow for expenses chargeable on a part of the

(2) 13 Halsbury’s Statutes 713. (e) Ibid., 715, T16.
(f) Ibid., 732, (g) Now s. 201 of the Act, p. 253, anle.
() Nows. 290 of the Act, p. 252, anfc. (1) 13 Halsbury’s Statutes 722.

(k) 26 Halsbury’s Statutes 412. () 13 Halsbury’s Statutes 723,
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district only they must, so far as they can, make good the borrowed money
out of rates levied on that part of the district. In view of the language of
Clause 11 (2) (m) of the Bill this provision is no longer required.

[PART 1V.

Section 256 (n).

129. The object of this section was to provide a summary method of
recovering rates made under the Act. If private improvement rates are
abolished, the only rate to which the section could now apply would be a
water rate made under Part IV of the Bill and, as Section 74 of the Water-
works Clauses Act, 1847 (0), which is incorporated in the Bill contains a
procedure for summary recovery of water rates, the section becomes un-
necessary as respects subject matters covered by the Bill.

Section 262 (p).

130. This section provides that no rate, order, conviction or thing made
or done or relating to the execution of the Act is to be vacated, quashed or
set aside for want of form, and, further, that unless otherwise expressly
provided by the Act, no such rate, order, ete., is to be removed by a certiorari
or other writ into any of the superior courts.

We considered this section in the course of our preparation of the Local
Government Bill, since it is clear that if the section is useful in connection
with public health matters it would be equally useful in connection with other
local government services. We felt, however, such doubt as to its utility
that we did not recommend its insertion in an extended form in that Bill.
Further consideration has convineed us that the section might properly be
abandoned.

As regards rates, it would have no effect in the present Bill except in the
matier of a water rate. A provision that orders, etc., are not to be set aside
for want of form may be valuable in cases where, as is usually the case under
the Public Health Acts, the form of the order is scheduled to the Act. Under
the present Bill it is proposed that these forms should be prescribed, and
Clau§e 277 (g) of the Bill enables a prescribed form or a form of substantially
the like effect to be used. This appears to us to give the necessary elasticity.

As regards the provision that orders, etc., should not be removable by
certiorari, we consider that the ordinary principles upon which in certain
cases decisions of subordinate tribunals can be removed to the High Court
by this process should be applicable to public health matters no less than in
other spheres. These principles have been in recent years elaborately

discussed in the courts: see, e.g., R. v. Electricity Commissioners, [1924] 1
K. B. 171 (r).

Section 292 (s).

. 131. This section provides for the manner in which port sanitary authori-
ties and ]oinj; boards are to raise within the district of a defaulting authority
any sum which may be due to them. TIts place is now taken by Section 13
of the Rating and Valuation Act, 1925 (2).

Section 294 (u).

132. This sec_tion, which enables the Minister to make orders as to the
costs of proceedings instituted by, or of appeals to, him under the Act is
virtually superseded by Section 290 (4) (v) of the Local Government Act,
1933, which, by virtue of Clause 810 (w) of the Bill will apply to inquiries
held under the Bill.

(m) Now s. 11 (2) of the Act, p. 66, anle.
(0) 20 Halsbury’s Statutes 210,

(9) Now s. 283 of the Act, p. 247, ante.
(8) 13 Halsbury’s Statutes 747.

éu) 13 Halsbury’s Statutes 748,

w) Now s. 318 of the Act, p. 266, ante.

(n) 13 Halsbury’s Statutes 732.
(p) 13 Halsbury’s Statutes 734.
(r) 20 Digest 197, 7.

() 14 Halsbury’s Statutes 637.
(v) 26 Halsbury’s Statutes 459.
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Section 295 ().

138. This scction provides that orders made by the Minister under the
Act are to be binding and conclusive, and shall be published in such manner
as the Minister may direct. The effect of the first part of the section is not
altogether certain, but it is well established that the words do not preclude
a court from considering the question whether an order is infra vires. That
being so, it appears that the words effect little or nothing, and might with
advantage be repealed. The latter part of the section requiring the publica-
tion of orders in such manner as the Minister may direct appears to us also to
be unnecessary.

Section 303 (y).

134. This section, which has been left outstanding, enables the Minister
on the application of the local authority of a district by provisional order to
repeal, alter or amend any local Act affecting the district, other than an Act
for the conservancy of rivers, or an Act conferring powers or privileges on any
person for his own pecuniary benefit. The section is widely used. We
considered whether we should not re-enact it in the Bill as regards matters
covered by the Bill and subsequently include a similar clause in each of the
further Public Health Bills which are contemplated. It appears, however,
that if this plan were adopted there would remain a number of subjects
covered by the section but not by any of the new Public Health Bills, and
that it would consequently be necessary to keep the section on foot for these
residuary purposes. Examples of purposes for which the section is from
time to time employed, but which are not within the scope either of the
present Bill or any of the proposed Bills, are the acquisition of land for
purposes other than public health or in advance of any specific purpose
having been determined, also superannuation and finance. Some of these
purposes could more appropriately be dealt with in a Local Government Act
than a Public Health Act, while the splitting up of the provision in this way
between a number of Bills would be certain to lead to difficulties. In the
circumstances we have come to the conclusion that the best course would be
to leave the section outstanding in the Act of 1875, but by Clause 309 (z) to
make the purposes of the Bill purposes for which the section can be used.
At a future date it might be transferred to the general Local Government
Code.

Section 304 (a).

135. This section enables the Minister to settle differences arising out of
the transfer of the powers, duties, liabilities and property effected under the
Act or under provisional orders made thereunder. The present Bill makes
no provision for an automatic transfer of any such powers, duties, ete., and,
as regards orders made under the Bill, there is ample power for the order
itself to contain any necessary consequential provisions with regard to the
settlement of differences, ete. : see Clause 9 (1) (b).

Section 340 (c).

186. This section provides that where there is a local Act in force pro-
viding for purposes similar to those of the general Act, proceedings may be
instituted under either, but that no person is to be punished for the same
offence under both, and that the local authority are not to be exempt from
any obligation imposed by the general Act. The last mentioned provision
has been covered by extending Clause 320 (d) of the Bill to duties as well as
to powers. The remainder of the section is unnecessary in view of Section 33
of the Interpretation Act, 1889 ().

(y) Ibid., 752.

{a) 13 Halsbury’s Statutes 753.
(¢) 13 Halsbury’s Statutes 763.

(e) 18 Halsbury’s Statutes 1004.

(z) 13 Halsbury’s Statutes 748.

(z) Nows. 317 of the Act, p. 266, anie.
(b) Now s. 9 (1) of the Act, p. 65, ante.
(d) Now s, 328 of the Act, p. 273, anle.
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Housing of the Working Classes ct, 1885,
Section 7 (f).

137. This section provides that it shall be the duty of every council
entrusted with the execution of the laws relating to local government and
public health to exercise as occasion may arise the powers with which they
are invested so as to secure the proper sanitary conditions of all premises
within their area. The provision in the main applies only to Parts II to IV
of the Bill and it has been omitted in view of the opening words of Clause 1 (g)
placing upon local authorities, county councils and certain special authorities
the duty of carrying the Act as a whole into execution,

Local Government Act, 1888.

Section 19 (k).

138. This section requires the medical officer of health of a county district
to send a copy of his report to the county council, and further provides that,
if it appears to the county council from such report that the Act of 1875 has
not been properly put in force in the district, or that any other matter affect-
ing the public health requires to be remedied, they may cause a representation
to be made to the Minister. This duty is no doubt an important one, but as
the primary duty to make the report is based on regulations made under
Section 108 (1) (a) of the Local Government Act, 1933 (i), and as the regula-
tion-making power is amply wide enough to cover the point, we think the
duties should be imposed by regulation rather than by statute. The power
which the section confers on a county council to make representations to the
Minister, is in effect covered by Clause 315 of the Bill (k).

139. The foregoing paragraphs deal with the major points on which, for
the reasons indicated, we recommend that the law should be amended. The
notes on clauses, which appear in the Appendix, deal with a number of minor
amendments which we recommend, and to which effect is given in the draft
Bill.

CONCLUSION.

140. The reception of the Local Government Bill and its smooth and
speedy passage through Parliament encourage the hope that the present Bill
may similarly find its way to the statute book without substantial amend-
ment. The alterations of the law which we recommend in this Report and
ineorporate in the Bill are not in our opinion more numerous or drastic than
those accepted by Parliament in the Local Government Bill with two possible
exceptions, namely, the proposals with regard to the vesting of sewers in local
authorities and those relating to byelaws. These points are dealt with more
particularly in paragraphs 8244 and 64-70 of the Report. In both Bills we
have felt ourselves at liberty to suggest the inclusion in the general law of
powers commonly conferred by Parliament in local legislation and in this
connection we may again refer to the report of the Select Committee of the
House of Commons on Private Bill Procedure (H. C. 158 of 1930) to which we
drew atfention in paragraph 106 of our first Report. The recommendation
that a Public Bill should be introduced every five years to make general the
provisions usually inserted in local Acts has not been carried out in the sphere
of public health legislation, no doubt owing to the claims on Parliamentary
time of other and more urgent matters. It would in our view be a matter for

(f) 13 Halsbury’s Statutes 808.
() 10 Halsbury’s Statutes 699,
(k) Now s. 321 of the Act, p. 267, anie.

{g) Now s. 1 of the Act, p. 59, ante.
(i) 26 Halsbury’s Statutes 363,
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regret if the present opportunity were not taken to make good at least some
of the arrears of legislation in Lhis respect.

141. In concluding these general observations we may add that we are
conscious that mistakes will have been made in an attempt to reduee to order
a singularly difficult and complicated branch of the statute law, and that both
the draft Bill and the commentary contained in this Report might be improved
if we could devote further time to them. We realise, however, that unless the
Bill and Report are published early in the ycar there can be no prospect of
legislation reaching the Statute Book in the present Session, an.d for that
reason we have thought it better to make an earlier Report at the risk of some
crrors and omissions which further deliberation might have avmdf:d. In
particular, the schedule of repecals will require further careful examination.
If it is decided to proceed with our proposals, these fiefect's can be repaired
before the introduction of the Bill or while it is under discussion in Parliament.
We realise also that while the Local Government Bill was concerned for the
most part with the machinery of local government, the present Bill to_uches
at many points the interests of individuals. 1In this matter we have tried to
hold the scales evenly between public and private interests, and vs:h.lle the
Bill in some respects extends the powers and duties of local authorities, we
entertain no doubt that in many ways it provides more effective remedies
than does the existing law against arbitrary action on the part of a local
authority. . _

As before, we have throughout proceeded on the footing that our fask is
not to frame an ideal law of public health, but to reproduce the existing law
with such amendment only as is in our opinion both desirable in itself and
also likely to command general assent. o

Hardly had we embarked on the branch of: our task which is covered by
this Report when we were deprived of the services of Mr. G. J. Cole, who had
acted as our Secretary throughout the preparation of the Local Government
Bill, and to the value of whose assistance we called attention in our first
Interim Report. Mr, F, L. Edwards of the Ministry of Healtl_l was appcgmi_:ed
as Mr. Cole’s successor, and we desire to place on record our high appreciation
of his services. By his industry and devotion to the task in hand he has
appreciably lightened our labours and made possible the publication of the
Report at a date compatible with the introduction of the Bill in the present
session.

We are, Sir,
Your obedient Servants,

AppINGgTON, Chairman.

L. S. Brass.

Hexnry J. Conryns.
ErneEsT EVANS.

C. L. pes FORGES.
GzrarD R. HiLL.

. F. LipDELL.

E. J. MAvuDE.

J. MILNER.

Cecir OAKES.
MAUGRICE PETHERICKE.
Harry G. PRITCHARD.
JOSHUA SCHOLEFIELD,
C. Eric STADDON.
SEYyMOUR WILLIAMS.

F. L. Epwarps, Secrefary.
10th January, 1936.
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course is to provide that a joint board may be created for any purpose of the
APPENDIX Act’:l‘he reference in Section 280 (v) to ex-officio members has not been repro-
duced. It appears that the view has been held in the Local Government
Board and the Ministry of Health that the section does not compel the
inclusion of ex-officio members, and the practice of mcl}xdlng them pas, we
understand, been abandoned. No provision for ex-officio members is to be
found in any of the more modern codes for constituting joint boards or joint
committees.

Section 282 (w) and Schedule I (z) of the Act are not reproduced. The
first half of the Schedule was repealed by the Local Government Act, 1933.
We recommend the repeal without re-enactment of the second half, which
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PART I.—LOCAL ADMINISTRATION.
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Clause 1 (I).—The term *local authority > is' defined as meaning the
council of a borough, urban district, or rural district. It thus has the same
meaning as throughout the Public Health Acts. In the Local Government

e

fir-n byl o

Act, 1933, the term is used to cover county councils and parish councils as
well, and it may be thought in some respects inconvenient to give it a different
meaning in the present Bill. But though county councils and parish councils
have certain public health functions, the part that they play is so different
from that of the ordinary “ sanitary authority * that a single expression to
cover all five types of authorities would in the present Bill serve no useful
purpose, and on the whole the most convenient course seems to be to use the
term to denote urban and rural authorities.

The powers of a parish council under the Bill will be found in Clauses 125,
198, 230 and 259 (m).

Clause 2 (n).—This clause substantially reproduces the existing law with
regard to port sanitary districts, but the following points of difference may be
noted—

(1) The provision in Section 287 of the Act of 1875 (0), enabling two
or more riparian authorities to be combined but without the constitution
of a joint board has not been reproduced. In no instance has such a

combination been made, and it would ke impracticable for the combina-
tion to function effectively.

(2) Subsection (4) follows precedents such as Section 146 (3) (p) of
the Local Government Act, 1938, in requiring notice to be given to the
riparian authorities concerned of the proposal to make the order, thus

giving them an opportunity of taking objection before the form is finally
settled.

(8) The third paragraph of Section 287 (o), which enables the Minister
to make a temporary order, has not been reproduced. The power has
never been exercised since 1885, and for practical purposes was rendered
unnecessary by the Public Health (Ships, etc.) Act of that year, which
enabled orders to which no objection had been taken to become effective
without confirmation by Parliament.

(4) The clause provides in terims for the incorporation of the joint
board, and thereby assimilates the position of these boards to joint
boards constituted under Clause 6 (g). Under the existing law incor-

poration can be, and is, effected by applying Section 280 (r) of the Act
of 1875.

Clause 5 (s).—See paragraph 30 of the Report.

rules of procedure for joint boards, on the ground that these rules
izszggﬁe approprli)ate to the ord{zr constituting the boa}'d than to the statute
itself, and that the necessary power to make such rules is found 1-n.Sect10n 293
of the Local Government Act, 1933 (), which enables the provisions of that
Act to be applied to joint boards with any necessary modifications. .
We have considered the question whether orders constituting these joint
Dhoards should in all circumstances require confirmation by Parliament. In
this connection recent legislation displays great variety. Thus—

(1) Under Section 287 of the Act of 1875 (z), as amended by Section 3
of the Public Health (Ships, ete.) Act, 1885 (a), two or more riparian
authorities can be combined to form a port sanitary au'thon:hy by an
order which requires Parliamentary confirmation only if objection is
taken to it. _ _

(2) A similar procedure is to be fOllI.ld. in Section 29 of the I\.Iental
Deficiency Act, 1913 (b), under which a joint boa_rd may be constituted
by order and Parliamentary confirmation is required only where one or
more of the councils object. o

(8) Under Section 8 of the Poor Law Act, 1930 (c), the Minister has
power by order to combine two or more councils whether or not applica-
tion has been made for the purpose, but unless all the councils assent a
local inquiry must first be held. In any case the order must be laid
before Parliament and is liable to annulment by Address. :

(4) Under Section 5 of the Public Health (Tuberculosis) Act, 1921 (d),
the Minister may constitute a joint committee by order but only with the
consent of all the counciis concerned. o

(5) Under Section 112 of the Housing Act, 1925 (e), the Minister may
constitute a joint committee by order whether with or without consent.

(6) Under Section 4 of the Town and Country Planning Ac!:, 1932 (f),
a combination may be formed by order, but unless all the councils consent
a local inquiry must first be held. .

In our view the proper course is to adopt the same procedure as in the
case of port health authorities, and to enable authorities to be pomb}ned by
a simple order except where one or more of them raise objection, in which case
the order should not have effect until confirmed by Parliament. This is
effected by subsection (4) of the clause.
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Bisbukie Clause 6 (t)—Subsection (1) of the clause in reproducing Section 279 () Clause 8 (g).—See p‘aragraph 31_ of the R‘ep ort. | Gov t Act I
B of the Act of 1875, omits the reference in paragraphs (1) and (2) of that Clause 9 (h)—In view of Section 298 (¢) of the Local ( ‘i’l‘ erz}:;nen ey
: 1 section to specific purposes—supply of water, etc. These paragraphs serve 1983, the language of Section 281 (k) of the Act of 1875 b %s I.een mta
- ik I no useful purpose, and under present conditions are somewhat misleading, shortened and simplified. The clause follows well-established Parliamentary
E g ; i since by far the commonest type of joint board is a board for the provision T
o and maintenan i . i 5 St id., T43. 1,
H maintenance of hospitals—a purpose not referred to. The simplest Ez)) }gidﬁa}%;ry 8 Statutes 742. 8,0)) érg I%Z’LIZ%)?H‘Y,S Statutes 461. 1 ;
f ! l (1) Now s. 1 of the Act, p. 59, anfe () 13 H:ﬂsbury’,s gtatuies ’11#;3 Eg)) llglicéﬁlss%%ry’s Statutes 969. | 1 B
: Ems) I%TOW ss;?. 1%5{;1119% %30 a.g((;i 262 of the Ac(t, pip3 1H541, ]]:..98, 21%,{5 2EO£ a‘nt:i. %g’, %_é %illsslﬁuug’: Sggtgt:: 972. (e) .g bid., 10863.f the Act. 1. 64. ante .
n ows. 20 e Act, p. 60, anfe. a ! 745, ) , . Now 5. 8 0 e Act, D. 04, anie.
(p) 26 Halsbury’s Sta.tutgs 384. {;)) Now s.sﬁlggtie Aacilal, ;S 62, anie. (f) 25 Halsbury's Statutes 474 @ o6 H

() Now s. 99 of the Act, p. 65, ante. (i) 26 Halsbury’s Statutes 461.
(k) 13 Halsbury's Statutes 743.

(r) 13 Halsbury’s Statutes 742. (8) Now s. 5 of the Act, p. 62, anfe. i’
() Now s. 6 (1) of the Act, p. 62, ante. (1) 13 Halsbury’s Statutes 742,
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precedents in enabling the Minister to insert in the order such supplementary
and consequential provisions as he considers necessary. Provisions enabling
these orders to deal with the transfer of property and liabilities and with
transfer, compensation and superannuation of officers will be found in
Clauses 312 and 318 ().

In Section 135 of the Local Government Act, 1933 (m), the principle is
recognised that a scheme may be revoked or amended notwithstanding that
it has received Parliamentary confirmation, and that the question whether
the revoking or amending scheme should itself require Parliamentary con-
firmation ought to depend not on whether the original scheme was provisional
but on whether objection is taken to the revoking or amending scheme. The
same principle is adopted in subsection (2) of the clause.

Clause 12 (n).—The term * special purpose area ** has been substituted
for ** special drainage district.”” The purposes for which thesc areas are
formed are not limited to drainage and the existing title is in many cases a
misnomer.

The clause omits the provision in Scetion 270 (3) of the Act of 1875 (o)
that if a Joan has been raised the district can be dissolved only by provisional
order. This was obviously intended as a protection to the lenders. It has
now become unnecessary, since by virtue of Section 197 (1) of the Local
Government Act, 1933, the loan, whether contracted hefore or after the

commencement of that Act, is now charged on the whole of the revenues of
the district council.

Clause 13 (p).—Under Section 276 of the Act of 1875 (q) the Minister is
empowered to make an order on the application * of persons rated to the
relief of the poor, the assessment of whose hereditaments amounts at the
least to one-tenth of the net rateable value of such district, or of any con-
tributory place therein . In reproducing this provision we have followed
the precedent of the Local Government Act, 1933, and have substituted for
the words quoted above a reference to * local government electors for the
district or any contributory place therein, not being less than one hundred or
one-third of the total number of those electors, whichever is the less *’.

The *“ urban powers >’ to which this clause applies will be found in the

following clauses of the Bill (1) :—

Clause 40.—Notice of intention to alter or reconstruct drains.
45.—Sanitary conveniences in factories, etc.
78.—Removal of noxious matter.
79.—Periodical removal of manure, ete., from stables.

108.—Offensive trades.
109.—Byelaws as to certain trades.

262.—Watercourses not to be culverted except in accordance with
approved plans.

263.—Power to require cleansing and repair of culverts.

PART II.—SANITATION AND BUILDINGS.

Clause 14 (s) takes the place of Section 15 of the Act of 1875 (f). The
words * to provide such public sewers as may be necessary for effectually
dra!mng their district for the purposes of this Act *, reproduce almost ver-
batim the language of that section. The language is of a wide and general
character and we considered the possibility of defining in the clause more

(1) Sge 8. 326 of the Act, p. 270, anie. (m) 26 Halsbury’s Statutes 377.
(n) Now s. 12 of the Act, p. 606, ante. (o) 13 Halsbury’s Statutes 738.
(p) Now s. 13 of the Act, p. 67, ante. (g) 13 Halsbury’s Statutes 741.

(r) I\Iow ss. 41, 46, 79, 80, 107, 108, 263, 264 of the Act, anie.

(s) Now s. 14 of the Act, p. 70, ante. (f) 13 Halsbury’s Statutes 632.
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exactly the scope of a local authority’s obligations in this respect. We came
to the conclusion, however, that to draft a new formula might well do more
harm than good and that the better course is to re-enact the language of the
existing law, leaving the content of the obligation to be gathered from the
gencral tenor of this Part of the Bill.

The Act of 1875 contains no express duty to provide sewage disposal works,
but empowers local authorities to do so in Section 27 (u). The provision of
the necessary works has always, however, been recognised as a duty, and in
Section 57 (3) of the Local Government Act, 1929 (v), which enables the
Minister to transfer public health duties of a district council to the county
council in case of default, the provision of a sewerage system and of sewage
disposal works are treated as being on the same footing.

Clause 15 (w).—Subsection (1) (z) of this clause reproduces the opening
words of the first paragraph of Section 14 of the Act of 1875 (y). Modern
legislation has so largely diminished the class of owners who are under dis-
ability to sell that we have thought it unnecessary to reproduce the latter part
of the paragraph. ‘

Section 16 of the Act of 1875 (z), which is also re-enacted in the clause,

enables a local authority to acquire land outside their district. The clause.

omits the words for the purpose of outfall or distribution of sewage. Experience
has shown that it is sometimes necessary to lay sewers, other than outfall
sewers, outside the district on account of contours or irregular boundaries.

Subsection (2) of the clause reproduces Section 16 (8) of the Local Govern-
ment Act, 1894 (a), but varies it slightly by requiring the district council to
give the parish council notice of their proposals at an earlier stage. Under
the existing law notice need not be given until the district council * have
determined to adopt plans for the sewerage . . . of any contributory place ”.
This is too late a stage in the proceedings for the parish council to have any
real opportunity of making their views felt.

Clause 16 (b).—In reproducing Sections 32 to 34 of the Act of 1875 this
clause simplifies the procedure and assimilates it to that laid down in Section
161 of the Local Government Act, 1933 (c), in connection with a compulsory
purchase of land.

The clause reproduces the existing right of the local authority and owners
to object to the proposal and the power of the Minister to decide, but makes
one exception, namely, where the works merely consist in the laying of pipes
in a highway repairable by the inhabitants at large and the consent of the
local authority has been obtained. In that case (which is dealt with in sub-
section (3)) the necessity of public advertisement and local inquiry is dispensed
with,

Clause 17 (d).—See paragraphs 32 to 44 of the Report.

Clause 18 () is a new provision intended to be ancillary to the procedure
of taking over sewers provided in the previous clause. It will frequently be
convenient both to the local authority and the developer to arrange at the
time when the sewer is constructed that it shall be taken over at some future
date or upon the happening of a future event, e.g., some further development
which makes the sewer a link in the general system of the district. In the
absence of a provision of this kind doubts may arise how far the local authority
can commit itself in advance (ef. York Corporation v. Lectham (Henry) and
Sons, [1924] 1 Ch. 557) (f).

Clause 19 (g) reproduces and slightly extends Section 40 of the Act of
1925 (h). That section enables a local authority to require a developer who

(u) 18 Halsbury’s Statutes 637. (v) 10 Halsbury’s Statutes 923.

(w) Now s. 15 of the Act, p. 70, anfe. (x) Now sub-s. 1 (3), ibid.

{y) 13 Halsbury's Statutes 632. (z) Ibid., 633.

(@) 10 Halsbury’s Statutes 788, (b) Now s. 16 of the Act, p. 71, anfe.

{¢) 26 Halsbury’s Statutes 394. (d) Now s. 17 of the Act, p. 72, ante.
(e) Now s. 18 of the Act, p. 76, anle. () 21 Digest 274, 976.
{(g) Now s. 19 of the Act, p. 77, anle. (k) 18 Halsbury’s Statutes 1133.
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is constructing a sewer to make it larger than is necessary for his own pur-
poses, the authority paying the additional cost. The clause widens this
power so as to enable the authority, if satisfied that the proposed sewer is
needed to form part of the general sewerage system, to require it to be con-
structed in a different manner as regards material, size of pipes, depth, ete.
The clause further provides that the authority are to pay not only the
additional expense involved in the construction of the sewer but also any
additional cost of maintenance, and imposes a penalty on the developer if he
fails to comply with the requirements of the local authority.

Clause 20 (Z).—See paragraphs 32 to 44 of the Report.

The proviso to subsection (2) is intended to deal with the case of municipal
housing estates and other property in connection with which the loecal
authority may own sewers otherwise than as the sewerage authority.

Clause 21 (k), which is new, has been inserted to meet a difficulty which
has become more acute by reason of the transfer of roads to county councils
effected by the Local Government Act, 1929. Under Section 29 (2) () of
that Act all drains belonging to roads for which the county council are made
responsible vest in the council. 'Where, as is frequently the case, a highway
drain or sewer is also used for conveying surface water from buildings or
streets not vested in the county council, the local authority responsible for
the drainage of buildings and streets may find themselves under the necessity
of constructing a new sewer unless they can secure acecess on reasonable terms
to the highway drain or sewer. The object of the clause is to enable this to
be done.

The clause also deals with the converse case of arrangements under which
surface water from county roads may be admitted into sewers belonging to
local authorities.

Clause 22 (m).—The proviso to Section 18 of the Act of 1875 is omitted
from this clause and reproduced in more general terms in Clause 81 (n).

Clause 24 (0).—See paragraph 41 of the Report.

Clause 25 (p).—Section 26 of the Act of 1875 (g), which is partially re-
placed by this clause, makes it an offence to erect a building over any sewer
of an urban authority without the consent of the authority. The section was
extended to rural areas by a general order (S. R. & O. 19381, No. 580) (7).
The clause adopts the procedure discussed in paragraph 49 of the Report,
under which the local authority’s decision is given in terms of passing or
rejecting plans. The restriction on the right to build is limited to the case
of sewers of which the building owner is or can without difficulty make
himself aware, and accordingly the sewers are defined by reference to the
map which is required to be kept under Clause 82 (s) (see note on that
clause).

Paragraph (2) of Section 26, which relates to cellars under the carriage-
way of a street, is left unrepealed as not being appropriate to the present
Bill.

Clause 26 (t) reproduces Section 7 of the Rivers Pollution Prevention Act,
1876 (u). Proviso (a) to the clause is new and is required to meet the case
of separate foul and surface water sewers.

The concluding words of the section “ nor where such facilities would
interfere with any order of any court of competent jurisdiction respecting
the sewage of such authority ” have been omitted as being unnecessary,
As regards the general question of trade effluents see paragraphs 45 and 46
of the Report.

(i) Now s. 20 of the Act, p. 78, anfe. (k) Now s. 21 of the Act, p. 79, anfe.
{I) 10 Halsbury’s Statutes 903. (m) Now s. 22 of the Act, p. 79, anfe.
(n) Now s. 31 of the Act, p. 85, ante. (0) Now s. 24 of the Act, p. 80, anle.
(p) Now s. 25 of the Act, p. 82, ante. (g} 13 Halsbury’s Statutes 637.
(r) 24 Halsbury’s Statutes 262. (s) Now s. 32 of the Act, p. 85, ante.
() Now s. 26 of the Act, p. 83, anfe. (1) 20 Halsbury’s Statutes 319.
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Clause 27 (v) represents a combination of Sections 16 and 17 (w) of the
Act of 1890 and Section 41 of the Act of 1925 (). The provisions of the
three sections with regard to penalties have been assimilated.

Clause 28 (y) reproduces the first portion of Section 28 of the Act of
1875 (z). 'The words of that section, * or, in the case of dispute, may be
settled by the Local Government Board,” have been omitted. The section
did not cnable the Board to compel one authority to allow the sewers of
another authority to communicate with its own. In the absence of such a
power of compulsion a power to settle the terms upon which the com-
munieation is to be made is ineffective, since the authority who are invited to
permit the communication can avoid the jurisdiction of the Department by

‘declining to entertain the proposal at all, unless the terms suggested are

wholly to their satisfaction.

On the other hand there is, of course, nothing to prevent two local
authorities agreeing to submit any outstanding point for the determinatton
of the Minister, and no express power for this purpose is necessary.

The proviso to the section has also been omitted as unnecessary. It deals
with matters which should clearly form part of the agreement between the
two authorities. .

The clause extends to London so as to put the metropolitan sewerage
authorities in a position to make arrangements with adjoining authorities.

Clause 32 (a).—Section 20 of the Act of 1875 () empowers, but does not
require, an urban authority to provide a map of their sewerage system. The
section was extended to rural areas by a general order (S. R. & 0. 1931,
No. 580) (c). Section 3 of the Public Health Act, 1875 (Support of Sewers)
Amendment Act, 1883 (d), by incorporating Sections 19-21 of the Water-
works Clauses Act, 1847 (¢), places an obligation on local authorities to
provide a map of their sewers, to make it available to all persons interested,
and to keep it up to date. We doubt whether this obligation has been widely
observed outside the mining areas. A map is important for two reasons—

(1) a prohibition against building over sewers cannot rea.sonably be
imposed unless persons desiring to build can ascertain the existence and

location of the sewers ; .

(2) in view of the practice which has grown up since 1875 of providing
separate sewers for surface water and foul water, the public may fairly
expect to know whether such a separate system has been adopted and,

if so, which sewers are available for either purpose.

On the other hand, it is generally recognised that in the older urban areas
there may well be sewers built by private persons before the days of byelaws,
the exact position of which is not accurately known, and it would in our
opinion be unreasonable to put ratepayers to the expense of a special survey
for the purpose of ascertaining their whereabouts. The clause accordingly
requires local authorities to keep a map of their public sewers, but in the case
of an existing sewer only if it is reserved for foul or for surface water. Where
the double system has been adopted and a particular sewer has been appro-
priated for one purpose or the other, it can be assumed that the sewer can
without difficulty be marked on the map. In addition, sewers which are
about to be taken over as public sewers must be shown on the map (Sub-
sections (1) paragraphs (b) and (¢)) and the map must QJstmgu.lsh. between
surface water and foul water sewers (Subsections (2)). It is permissible under
the clause for a local authority to mark on the map public sewers other than
those that they are required to mark.

Clause 34 (f).—Section 21 of the Act of 1875(g) entitles the owner or occupier

vow s. 27 of the Act, p. 83, anfe. (w) 18 Halsbury’s Statutes 830.
22’) II\bid., 1133. ' P (y) Now s. 28 of the Act, . 84, ante.
(z) 13 Halsbury’s Statutes 638. (a) Now s. 32 oi’.’ the Act, p. 85, ante.
(b) 13 Halsbury’s Statutes 634. (c) 24 Halsbury,s Statutes 262,
(d) 13 Halsbury’s Statutes 798. (e} 20 Halsbury’s Statutes 193.

(f) Now s. 34 of the Act, p. 86, ande. (g) 13 Halsbury’s Statutes 634.
13*
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of premises to cause his drains to communicate with a sewer, but requires
him to give the local authority notice of his intention, to conform with their
regulations as to mode of communication, and to carry out the work subject
to the control of the person appointed by the authority to superintend it.
Under Section 88 of the Act of 1907 (?) the authority may require the whole
drain to be laid open for examination and the communication may not be
made until their surveyor has certified that the drain may properly be made
to communicate with the sewer. The two sections as they stand are unsatis-
factory, since the right conferred on the owner by the opening words of
Section 21 is largely whittled down by Section 38 of the later Act which gives
the surveyor the power (apparently not subject to appeal) to refuse to allow
communication to be made.

Further, the earlier section has given rise to difliculties over the question
whether a local authority can prohibit an owner from connecting a surface
water drain with a foul water sewer, and it is not easy to reconcile all the
cases, of which the following may be cited :—dAinley v. Kirkheaton L. B.
(1891), 60 L. J. Ch. 734 (i) ; Brown v. Dunstable Corporation, [1899] 2 Ch.
378 (k) ; Kinson Pottery Company v. Poole Corporation, [1899] 2 Q. B. 41 (1) ;
Wilkinson v. Llandaff, efc., R. D. C., [1903] 2 Ch. 695 (m); and Matthcws v.
Strahcan, [1901] 2 K. B. 540 (n).

In view of the growing practice of having separate systems for the disposal
of foul water and surface water, we are satisficd that any reproduction of
these sections must clear up this point. The clause accordingly provides
that where there is a separate system, foul water may not be discharged into
a surface water sewer, and that surface water may only be discharged into
a foul water sewer with the approval of the local authority. This latter
provision has been inserted to meet the common case where the authority,
with a view to saving the owner the expense of laying separate pipes, permits
the surface water from the yard at the rear of the house and from the back
of the roof to be drained into the foul water sewer.

__Subsection (3) of the clause safeguards the position of owners by pro-
viding an appeal against the refusal of a local authority to permit the com-
munication, and defining the ground, namely, that the communication would
be prejudicial to the authority’s drainage system, on which permission may
be refused.

Section 21 of the Act of 1875 (0) requires the owner in connecting his drain

(m) Ibid., 7, 40.

. —————— T
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their district, the only additional power which it is necessary to confer on
them in the case of premises outside the district is a power to call on the
owner to make a reasonable contribution towards the expenses of their
drainage system. Elffect is given to this by the proviso to subsection (1), and
subsection (2) of the clause.

Subsection (3) is new. It enables the local authority of the district in
which the premises are situate to contribute towards any expense incurred
by the owner under the clause. Experience has shown that it may well be

~ to the advantage of a local authority to assist the owner of premises on the

borders of their district in securing a connection with sewers outside the
district, rather than to have the expense of themselves providing a sewer for

his needs.

Clause 86 (r).—Scction 18 of the Act of 1890 (s) provides that where the
owner or occupier of premises is entitled to cause a drain to communicate
with one of the local authority’s sewers, the authority shall, at the request of
the owner or occupier, and upon having the cost paid in advance, execute
the necessary works. Section 88 of the Act of 1925 (f) replaces this provision
in areas where the section is in force by a provision substantially similar but
conferring on the local authority instead of on the owner or occupier of the
premises the option to carry out the works. The latter section has been
widely put into operation and is substantially reproduced in the clause,
For the protection of owners the clause requires the local authority to give
notice within 14 days.

Section 38 (5) of the Act of 1925 (u), which enables the local authority to
agree with the owner or occupier of premises to make or alter drains or
sewers, or to effect connections which he is required or desires to make, alter
or effect, has little connection with the remainder of the section and is
reproduced in a generalised form in Part XII of the Bill (Clause 272) (v).

Subsection (4) is new. It will enable the local authority to insist upon
executing themselves any work which entails breaking up the highway.

Clause 37 (w).—The obligations at present imposed on owners of existing
buildings and persons erecting new buildings in regard to drains and cess-
pools must be ascertained from several sections of the various Public Health
Acts. They may be summarised as follows :—

(1) Section 23 of the Act of 1875 () enables a local authority to require
the owner of a house which is without a sufficient drain to make a drain

with the sewer to comply with the * regulations ™ of the local authority.
Th;lsl reguirell)ne?t has been omitted, since the position will be governed by the emptying into a sewer, if there is one within 100 feet or, if not, into a cesspool. ? g
authority’s byelaws. (See paragraph 66 of the Report and paragraph 22 of The section empowers the authority to do the work on default and recover £
the Report of the Departmental Committee on Building Byelaws.) the expenses. i3
As regards subsection (2) see paragraph 20 of the Report. (2) Section 25 () of the same Act makes it illegal to erect a new house, 3
| Clause 35 (p) takes the place of Section 22 of the Act of 1875 (g), which unless a suitable drain has been constructed, and contains similar provisions !
£ provides that the owner or occupier of premises without the district of a local with regard to the drain emptying into a sewer if there is one within 100 feet, Ef:
il autlﬁor}:y mayt causethji sewer or drain to communicate with the sewer of the andt-otherw(lis% mi'éo ';‘;_ Ces;léooi‘- th'gh; :egi%“i%“;fn(%‘))sfﬁepggiglgz i?;pgtﬁ::& \ g:
1 authority on terms to be agreed or, in case of a dispute, settled by a court vention, and by section &b 0 C o L .
2 1! of summary jurisdiction or %fy an arbitrator. In effeI()zt the new clagse places in the case of a person convicted of constrqc_ting a draip in contravention ;
fhe ovmer o ocopir of premies wihou, the dtrie. o & ol athorty O e e o T e iy oy 2 the ok and |
& e in the same position as the owner or occupier of premises within the district ) s UIE 10! ! :
§ FiaH %i.e.,I it illllables him to have a connection made sgbject to the control of the ld'f;‘cg‘_’e: the expense. Section 25 is limited to houses in boroughs and urban “i
e et b ocal authority as set out in the previous clause), but with the additional ISLrICtS. !
£ i requirement tlslrat he may be called Ill)pon to make to) the authority a reasongble (8) Section 41 of the Act of 1875 (D) dezls with dé'aan% Waéter—.clos%i;s, B?Tt}}ll- : ? ‘
TEDR I 1 payment or periodical payments, the amount being determined, if necessary, closets, privies, ashpits and cesspools. As amended by Section 34 ot the .
g § ] by a court oil‘) sunmary%u);l{lsldiction or by an arbitr%.tor. 1 neeessary Act of 1907 (c), it empowers the local authority on 24 hours’® notice, or in it
i _ § i In vigw pf the large degrqe of control whjch local authorities have over emergency without notice, to enter and examine premises if theﬁr have reason i
Z ; 5} 1 communications between drains and sewers in the case of premises within to think that any drain, cesspool or sanitary convenience on the premises 1s
=ik % S
5
iR siiRl k) 13 Halsbury’s S . i i r) Now s. 86 of the Act, p. 88, ante. (s) 13 Halsbury’s Statutes 830.
g Ek; Thid, spp. Y © Dtatutes 924 8)) T S e 20 ft)) Ibid., 1132. P (u) Ibid.
3 oo (v) Now s. 275 of the Act, p. 241, ante.  (w) Now s. 37 of the Act, p. 89, ante.

(n) BTIatthews v. Strackan, 41 Digest 37, 270. (o) 13 Halsbury's Statutes 634.
(p) Now s. 35 of the Act, p. 88, anie. {g) 13 Halsbury’s Statutes 635.

(x) 18 Halsbury’s Statutes 635. (z) Ibid., 636,
{a) Ibid., 1131. (b) Ibid., 642,
(¢) Ibid., 924,
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Scction 36 nor Scction 37 (k) of the Act of 1907 deals specifically with sinks,

a nuisance or injurious to health. The section enables the authority to . ; .

require the necessary work to be done, and in default to do it at the expense ?gcggﬁfigcgﬁ fg (Ef))n{r)ngg:lg Z?;‘ﬁe‘ﬁﬁt’ab;ﬁ:‘f;t'g(;'f;g?gcg;ﬁ;:;igemngﬁgi

of t(h4e) ()S‘Z:lfil(‘)grr&)c?)lipéﬁg Act of 1907 (d) deals with the provision of proper sanitary practice.

sinks and drains and other necessary appliances for carrying off refuse water, Clause 40 (m) re-cnacts Section 39 of the Act of 1925 (n), but adds the

and enables a local authority to require the owner or occupier of a building word * repair » in subsection (1) (a). This word was in the Bill for the Act

to provide these appliances and on default to provide them themselves at , of 1925, but was moved out when the Bill was before the House of Lords.

his expense. Parliament has, however, since approved of the insertion in a number of
In attempting to amalgamate these provisions we were met by the local Acts of a clause amending Section 89 by the insertion of the word

difficulty that Section 25 of the Act of 1875 (¢) on the one hand is limited ‘ repair.”

to_boroughs and urban districts, an(}‘ on th?, other imposes an absolute Clause 41 (o) reproduces Section 24 of the Act of 1875 (p) but extends it

obligation on the person erecting a ‘ house™ to provide a drain. It is to the case of a drain communicating with a cesspool.

generally recognised that in a matter of this kind a hard and fast distinction _

between urban and rural areas is unsatisfactory, and that while there are Clauses 42, 43 and 44 (q).—Sec paragraphs 50 to 55 of the Report.

many rural districts in which the section might properly form part of the Clause 45 (r).—See paragraphs. 57 to 59 of the Report.

general law, there are, on the other hand, areas of a rural character in urban Clause 46 (s).—See paragraph 56 of the Report.

districts and even in boroughs where a requirement that every house without Subsection (53) of Clause 46 makes good a small defect in Section 39 of

exception must have a drain may wellbbe ;nneti;assglx_'y._ That being so, tﬂe the Act of 1907 (¢). That section provides for the local authority bearing half

right course, 1t appears to us, 1s to abandon 1 e stinction and to make - the expense if, and only if, they themselves do the work in default of the

the provision which takes the place of Section 25 a matter of general law ownerrp It is plainly right that an owner who is willing to do the work

applicable fo the COIII'ltl'y as a whole. . . himself should not thereby be placed in a worse position, and the subsection
The question to what type of building the requirement of a drain should accordingly provides for this case. Subsection (4) is also new and enables

extend presents a further difficulty. The word ‘ house” as used in . : i
: = 2 the local authority and the owner to come to an understanding on the footing
Sections 23 and 25 of the Act of 1875 (f) may cover cases e.g., that of a bamn of the authority paying not more than half the cost in a case where the owner

in which agricultural labourers are at times at work, where a drain may be . APT r hinerv of subsection (1) is not put
quite unnecessary. On the other hand, it does not cover buildings, e.g., ﬁ&sggegzi{i%;the initiative and the machmery (1) p

cinemas, where persons assemble for purposes other than those of work.
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Moreover; at the time when the decision whether or not to insist on a drain Clause 47 (u) reproduces the combined effect of Section 41 of the Act of
must be reached by the local authority the building is still in the future and 1875 (v) and Sections 84 and 45 of the Act of 1907 (w) in so far as these
| its character can be judged only by the p]ans and statements submitted by sections relate to the testmg of dl‘alns, ete. The pl’O‘r.lSIODS of the sections
; the person proposing to erect it. requiring the owner to remedy defects are reproduced in Clause 38 ().
The clause is accordingly made to apply to the country as a whole and to For the omission of the references to reports of medical officers of health,
all buildings, but instead of imposing an absolute obligation to provide a surveyors and sanitary inspectors, see paragraph 79 of the Report.
new building with drains, it requires the local authority, on examination of Section 45 (1) excludes a test by water under pressure.” This pro-
the plans of the proposed building, to insist upon satsifactory provision for tection to owners is slightly widened in the clause by omitting the words “ by
drainage, unless in a particular case they consider that drainage may properly water.” _ _ . :
be dispensed with, the building owner being given a right of appeal to a ‘ Section 45 (3) is covered by Clause 281 (y) in Part XII of the Bill which
court of summary jurisdiction on this point. ' deals with obstruction generally.
it _Subsection (3) follows the existing law in protecting the owner against Clause 49 (z).—This clause replaces Section 47 (3) of the Act of 1875 (a).
2 being compelled to connect his drain with a sewer unless there is a sewer ' That subsection, which applies to urban areas only, makes it an offence to
15 within 100 feet, and slightly elaborates the law by making it clear that the allow the contents of any water-closet, privy or cesspool to overflow or soak
S sewer must be one with which both physically and legally he is able to make away. The reference to water-closets and privies has been omitted on the
31 : a connection. ground that if the condition of a closet or _privy were such as to allow of over-
‘ ;g : Clause 38 (g)—This clause deals with the drainage of existing buildings flow or soakage, the case cou.ld be dea}t with under C_Iat_lse 33 o; (ilause 44 lgbzi
g and follows the general principles of the previous clause. If the building is The problem of the cesspool is more difficult. The .d;fltmcrlt?g X el We:en;lritais
7 without the necessary drainage system, the local authority can require the and rural districts in a matter of this kind is highly arti maf: sinc >
j ig; owner to make satisfactory provision for drainage and the work would, of notorious that the latfer comprise many built-up areas and the former many
: 5;; course, have to be done in conformity with the current byelaws. If on the i patches of countryside. We were at first disposed to apply the section to
1§ other hand, the question is one of lack of repair, or a drain becoming stopped j the country as a whole, but to limit 1t to overflow or soakage which is Iﬁ?ﬁl X
HiE up, the obligation to do the necessary work may be placed either on the ' dicial to health or a nuisance. This qualification would, however, rob the
Hi of the Report.)
i In either case a right of appeal to a court of summary jurisdiction is : ’ tutes 924. 1) Ibid., 930.
g conferred g PP & g‘;z) 11% tfvagbriuf%f t%t;a;ctis p. 93, anie. ((72) 1§ Halsbury’s Statutes 1132.
i ) (0) Now s. 42 of the Act, p. 94, anle. (p) 13 Halsbury’s Statutes 630.
g Clause 89 (h).—In reproducing Section 36 of the Act of 1907 (7) in sub- (q) i‘lTOW 88-4%3—f4ghof th Acﬁéﬁpp- 9t4—96s %?;G-NOW . 47 of the Ach, p. 97, anfe
e : ¥ : : N . , p. 96, ante. . s P- J4, Gu
section (1) of the clause, we have added the words * or sink.”” Neither 8‘)) 1301“1’ ;]sburg"s Sga t Etesp925. (i) Now 5. 48 of the Act, p. 98, ano.
: R Ha.lsguryj;stﬁtaiuies 6%)?[ /A %w)) l\{bld.’ gggé g?%i:le Act, p. 251, anle
’ (z) Nows. 390 e Act, p. 91, anle. Y oW S. : » P. 251, .
() 13 Balsbars Statates 655 636, () N 39 of the Act, p. 91, ante. () Now s. 50 of the Act, p. 99, ante. (@) 13 Halsbury’s Stabutes 645
(h) Now s. 40 of the Act, p. 93, anfe. (i) 13 Halsbury’s Statutes 924. (0) Now ss. &4 and 45 of the Ak PP 59, 70, A
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cesspool may well be a potential source of danger to water supply, notwith-
standing that it is impossible to secure legal evidence of nuisance or prejudice
to health. We have found no way out of this difficulty except by introducing
an element of discretion. The clause is accordingly drawn so as to cover
both urban and rural areas, but an offence is only committed if the person
resp0n§1ble fails to take such steps to prevent leakage or overflow as the local
authority or, on appeal, a court of summary jurisdiction, consider reasonable.
This procedure will enable the authority and the court to have regard to the
whole circumstances of the area, including the question whether reasonable
facilities for having cesspools emptied are available. It may be added that
the problem is a narrower one than in 1875, since the byclaws of nearly all
authorities require cesspools to be constructed so as to be impervious. As
regards soakage, therefore, the clause is required mainly to meet the case of
cesspools made before the byelaws were in operation.

In Section 47 the local authority are entitled to recover the expenses of
executing the necessary works from the occupier of the premises. The
clause substitutes for the occupier the person responsible for the soakage or
overflow, who will no doubt normally be the occupier.

_ Clause 50 (c).—Under Section 21 of the Act of 1890 (d) which is reproduced
in this clause the person in default becomes liable to a penalty if a sanitary
convenience is in the opinion of the authority or the sanitary inspector or medical
officer of health in such a state as to be a nuisance. The words italicised,
which would apparently prevent the defendant arguing that the alleged
condition did not obtain, have been omitted on the ground that the court
should have power to deal with this issue.

Clause 52 (e).—See paragraphs 71 to 75 of the Report.

Clause 53 () reproduces Section 25 of the Act of 1890 (g). In subsection (2)
the provision with regard to a continuing penalty will operate subject to
1(zlliause 2?3 () 1(:)f %hle{ Blg, which enables the court to fix a date from which

e penalty is to take effect. As regards the d
the Rapors g procedure see paragraph 49 of

Clause 54 (2)—Under Section 23 of the Act of 1890 (k) the byelaw-making
powers of .Se_:cthn 157 of the Act of 1875 (I) are extended to cover (infer alia)
the provision in connection with the laying out of new streets, of secondary
means of access where necessary for the purpose of the removal of house
refu;(;, and other matters .

As stated in paragraph 70 of the Report, we think that it is m -
venient that this should be a substantige enactinent. We have a?sr: ggg-
51der§=,d whether, following a number of recent local Acts, the obligation to
provide access should be in general terms and not limited to the purpose of
the removal of ;'efuse. We have come to the conclusion, however, that this
v_vm_ﬂ(_i be too wide an extension of the law for the present Bill but that the
limiting words ““ in connection with the laying out of new streets > which
we understand, have given rise to difficulties, might with advantage be
omitted. As regards the procedure see paragraph 49 of the Report.

] Subsection (2) which follows the lines of local Act provisions is necessary
in order to secure that the means of access once provided shall continue.

Clause 56 (m) reproduces Section 26 of the Act of 1907 (n). The second
paragraph of that section, which exempts from the operation of the section
courts which are by reason of their situation, use, architectural features, or
other characteristics, either wholly or in part necessary for, or ancillary,to
the ornament or amenity of any land or premises, has been omitted on thé
ground that the language is so vague as to be almost impossible to apply.

[PART 1V.

(c) Now s. 52 of the Act, p. 100, anfe (d) 13 Halsbury’s S

s P . . ) 8 Statutes 832.
(e) Ti‘g)vﬁs. 53 of’ the Act, p. 101, ante. (f) Now s. 54 031; the Act, i). 102, anle.
(9) & alsbury’s Statutes 834. () Now 8. 297 of the Act, p. 256, ante.
(1} Now s. 55 of the Act, p. 103, ante. (k) 13 Halsbury’s Statutes 833, ’

(I) Ibid., 689,
(n) 13 Halsbury’s Statutes 920, (m) Now s, 57 of the Act, p. 105, anle.

oy s g’
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On the other hand, it is evident that the section is intended to prevent
obstruction to proper ventilation of houses, and in order to make this clear
the word * court ? has been qualified by the words * on which any two or
more houses front or abut ™.

Clause 57 (0) represents a combination of Sections 75 to 78 of the Towns
Improvement Clauses Act, 1847 (p), and of common local Act provisions.
Under Section 160 of the Act of 1875 (g) the provisions of the Towns Improve-
ment Clauses Act, 1847, * with respect to ruinous or dangerous buildings ”
are incorporated. These provisions are long and complicated, extending over
some two pages of the Statute Book. In effect, they provide that if a build-
ing or wall in a borough or urban distriet is in a ruinous state and dangerous
to passengers or to occupiers of neighbouring buildings, the owner or occupier
may be required to take down or repair the building or wall. If he fails to
take the necessary action, an order may be obtained from justices directing
him to do so. If the owner cannot be found, the local authority are entitled
to take the building or land, on making compensation to the owner, and to
reimburse themselves the cost of pulling the building down out of the pro-
ceeds of sale. In a number of local Acts Parliament has granted somewhat
similar powers in the case of buildings which are so far dilapidated as to be
unfit for use or occupation and are in a structural condition prejudicial to
the property in, or the inhabitants of, the neighbourhood. Other local Act
provisions deal with the case of a building where its use (e.g., the use of the
upper storeys of an old dwelling-house for storing heavy goods) might well be
dangerous. The clause combines these various provisions and enables a
court of summary jurisdiction, on the application of a local authority, to
restrict the use of a building, if satisfied that its existing use is dangerous,
and to direct the owner of a building to take the necessary steps, whether by
demolition or repair, where the condition of the building is dangerous, or it
is so ruinous or dilapidated as to be a source of annoyance to the occupants
of neighbouring houses or seriously detrimental to the amenities of the
neighbourhood. In the event of demolition the owner may be required to
clear up the site, though not to remove all the materials.

Provisions dealing with buildings dangerous to passengers in streets are
not included in this Bill, see paragraph 76 of the Report.

Clause 58 (r) takes the place of Section 36 of the Act of 1890 (s), but is
extended in accordance with the provisions common in local Acts to cover
shops, stores and warehouses to which the public are admitted and in which
more than 20 persons are employed, and clubs registered under the Licensing

(Consolidation) Act, 1910 ().

Clause 59 (u) enables a local authority to require the owner of a building
to which the clause relates to provide means of escape from each storey
more than 20 feet from the ground. Under Clause 283 of the Bill (v) the
owner will have the usual right of appeal to a court of summary jurisdiction
apgainst these requirements and, subject to this right, the local authority
will be entitled, if necessary, to do the work and recover the expenses from
him. Similar provisions have been included in a number of local Acts.

Clause 60 (w).—The general effect of this clause is discussed in para-
graphs 6470 of the Report. The following points may be noted on sub-
section (1) :—

Paragraph (a).—This takes the place of Section 157 (2) of the Act of
1875 () as extended by Section 23 (1) of the Act of 1890 (y). The
term ‘ construction of buildings ” is used to include the various parts
of buildings—walls, foundations, roofs, floors, hearths and staircases—

(o) Now s. 58 of the Act, p. 105, anfe.  (p) 13 Halsbury’s Statutes 544546,
() Ibid., 691, (r) Now s. 59 of the Act, p. 106, ante.

(s) 138 Halsbury’s Statutes 838. (1) S. 91 (9 Halsbury’s Statutes 1036).

(u) Now s. 60 of the Act, p. 108, ante.  (v) Now s. 290 of the Act, p. 252, anle.
w) Now s. 61 of the Act, p. 109, anle.  (v) 13 Halsbury’s Statutes 689,
y) Ibid., 833,
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enumerated in those sections. The paragraph is also intended to cover
the structure of chimney shafts for the furnaces of steam engines,
breweries, etc., referred to in Scction 24 of the Act of 1907 (z).

The term *“ materials ” is introduced for the first time, though it
frequently occurs in local Acts. It appears never to have been doubted
that byelaws may properly deal with the materials of buildings.

Paragraphs (b) and (c¢) represent Section 157 (38) (a), the reference to
height of chimneys and buildings being taken from Section 24 of the
Act of 1907 (b). The word * lighting > appears in many local Acts,
but not in the general law and, similarly, a power to make byelaws
dealing with the dimensions of rooms intended for human habitation
is common in local Acts, though Section 23 of the Act of 1890 (a) refers
only to the height of such rooms.

Paragraph (d) represents a portion of Section 157 (4)(a). The
power in Section 23 of the Act of 1890 (a) to make byelaws with respect
to keeping water-closets supplied with sufficient water for flushing,
has not been reproduced as this point is adequately met by the general
power under Clause 44 of the Bill to compel the keeping of closets in
a proper condition.

Paragraph (e) is taken from Section 157 (4) (a).

Paragraph (f) is new, The proper construction of wells is not less
important, as a matter of public health, than that of drains and cesspools.

Paragraph (g) represents provisions which are common in local
Acts, enabling byelaws to control such matters as stoves, gas fires, ete.

Paragraph (h) is new : see note on Clause 34.

Clause 61 (c).—This clause deals with the difficult question of the retro-
spective effect of byelaws. The existing law on this point is obscure. Sub-
section (2) of Section 157 (a) is limited to new buildings, but no such
limitation appears in subsections (3) and (4), the distinction probably being
accidental. The section as a whole is limited by the proviso to buildings
erected after the Local Government Acts came into force in the area, or,
in the case of a district which was not an urban sanitary district in 1875,
to buildings erected after it became such a distriect. This proviso is plainly
defective, since while it protects the older buildings, it gives no corresponding
protection to a building erected after 1875 against a byelaw made at some
lIater date. Section 23 of the Act of 1890 (a) provides that byelaws with
regard to the drainage of buildings and to sanitary conveniences in general
may be made so as to effect buildings erected before the times mentioned
in the proviso to Section 157 (a). There can be little doubt that the general
principle should be that a byelaw which deals with the structure of a building
must not affect buildings standing at the date when it is made, so long as
the building continues to be used for the purpose for which it was erected,
since this would involve wholesale pulling down and reconstruction. Cn
the other hand byelaws affecting particular appliances, such as sanitary
conveniences, should operate whenever the appliance is replaced by a new
one, notwithstanding that the building itself may have been in existence
before the byelaws were made.

The effect of subsections (1) and (2) of the clause are to prohibit byelaws
under paragraphs (a), (b) and (¢) applying to existing buildings except in
the cases mentioned in subsection (1), i.e., where structural alterations or
extensions take place or there is a material change in the purpose for which
the building is to be used. ** Material change > is defined by subsection (2)
so as to cover the use for dwelling purposes of a building not constructed
for those purposes, the occupation by several families of a building con-
structed as a single house, and any change from one class of user to another
which has the effect of bringing the building, or any part of it, under a

[PART 1V.

(z) 13 Halsbury’s Statutes 919.

(a) Supra.
(b) 13 Halsbury’s Statutes 919,

(c) Now s. 62 of the Act, p- 111, ante,

.
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different byelaw, e.g., it is not unrcasonable that the eonversion of a room
in a house into a garage should make it subject to byelaws with regard to
the use of fire-prool materials.

Clause 62 (d) cnables a local authority, with the consent of the Minister,
to relax or dispense with a byelaw if its application to the particular case
before them would be unreasonable. The authority are required to publish
notice of their intention to exercise the power, and the Minister must, before
consenting, take into consideration any objections received by him. It has
long been the accepted view that byelaws must not themselves contain
dispensing powers, and accordingly the only method of dealing with such a
situation as is contemplated in the clause has been for the authority to
make a special byelaw limited in terms to the case under consideration.
This procedure is open to objection as constituting a kind of privilegium
and as being, at any rate in form, a clumsy method of meeting the difficulty.
It has, however, substantial advantages in that it involves publicity and
enables the central department to keep in touch with the matter. The
clause secures the same result by means of a simpler procedure.

Clause 63 (e) takes the place of Section 158 of the Act of 1875 (f). The
original language has been altered so as to make it clear that the duty of
the local authority is to pass the plans of proposed buildings which conform
with the byelaws, subject to the qualification that under certain other
provisions of the Bill (see Clauses 25, 37, 42, 52, 53, 54 and 58) (g) the authority
must reject the plans if their requirements, e.g., in the matter of drains, are
not complied with. The words ‘ approval or disapproval ” of the intended
work, which appear in Section 158, lend some countenance to the common
misconception that local authorities have a discretion to approve proposals
or not as they think fit. The proviso to the subsection secures that the
passing of a plan will not be regarded as an approval or consent for other
purposes, We believe that this will help to avoid the misunderstandings
which not uncommonly arise under the existing law. Under paragraph (ii)
of subsection (2) a local authority are required to give notice of the limited
effect of their passing of the plans under the Act.

Subsection (8), which enables a dispute whether the proposed work would
contravene a byelaw or not to be determined by a court of summary juris-
diction, is new.
both of local authorities and owners that it should he made possible to
obtain a decision on this point speedily and without the necessity for the
authority to take some action which may eventually be held to amount
to a trespass.

Under Clause 66 (h) a somewhat wider jurisdiction is conferred on the
Minister but only with the consent of both parties.

Section 158 (f) requires the authority to signify their approval or dis-
approval within one month after the plans have been submitted. It has
been brought to our notice that this time limit frequently creates an awlkward
situation in the case of councils who meet at monthly intervals, since plans
may be deposited at so short an interval before the meeting of the council
that it is not practicable to put them before the council at that meeting
and more than a month from the date of deposit will elapse before the next.
While fully appreciating the importance of not hampering development by
any substantial extension of this period, we have provided in subsection (4)
that a slight extension may be permitted by byelaw to meet this particular
difficulty. _

Subsection (5) reproduces Section 16 of the Act of 1907 (i) but modifies
the section by enabling byelaws to require the submission of plans in dupli-

(d) Now s. 63 of the Act, p. 112, anfe.

(e) Now s. 64 of the Act, p. 113, anie.

() 13 Halsbury’s Statutes 690.

(g) Now ss. 25, 37, 43, 563-55 and 59 ; see also s. 137,
(h) Now s. 67 of the Act, p. 117, anie.

() 13 Halsbury’s Statutes 916.

We regard it as of importance from the point of view:
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cate. This is 1 common local Act provision and, by saving the additional
time and expense involved in copying plans as compared with preparing an
extra copy in the first instance, is of advantage both to the building owner
and to the ratepayers as a whole.

Clause 64 (k).—The existing law with regard to the pulling down of
contravening buildings and works is unsatisfactory in two respects. Under
Section 158 () the authority is not at liberty to pull down a contravening
work, if the plans have been approved or if notice of disapproval was not
given within one month from the deposit of the plans. On the other hand,
under Section 157 (m) the byelaws themselves may provide for the pulling
down of contravening works and that section contains no such time limit.
Thus the protection to owners given by Section 158 can be rendered nugatory
by the byelaws. Moreover, irrespective of the action of the local authority
in approving or delaying to disapprove a plan, there is nothing to prevent
the Attorney-General on the relation of an interested party taking pro-
ceedings to enforce compliance with the byelaw by way of mandatory
injunction. It is clearly not in the public interest that a building which
seriously contravenes the byelaws should be for ever secured against demoli-
tion owing to some mistaken action or inaction of the local authority ; and
it is not less clear that an owner whose plans had been passed or had not
been rejected within the preseribed period would have a legitimate grievance
if he found himself compelled to demolish the building without compensation.

A further difficulty of the existing law lies in the fact that the remedy
provided by Section 158 is for the authority themselves to pull down a con-
travening work. It follows that, if they proceed mistakenly, they are
liable to an action for trespass, and have no opportunity of testing in advance
the question whether there is in fact a contravention of the byelaws. The
Departmental Committee on Building Byelaws draw attention to this point
in paragraph 40 of their Report.

In order to meet these difficulties the clause has been framed on the
following lines :—

(1) In place of the local authority having power to pull down or
alter the contravening work themselves, they are enabled to give notice
to the owner requiring him to do so.

(2) Subsection (1) further provides that the power to require demoli-
tion or alteration is not to be exercised after the expiration of twelve
months from the completion of the work, and that it must not be
exercised at all if the plans were passed (or not rejected within the
prescribed period) and if the work has been executed in accordance
with the plans.

(8) Subsection (2) preserves the right of a local authority to take
action under any one of the various clauses mentioned in the note on
Clause 63 (n) above, under which they have power to reject plans if
their requirements are not complied with.

(4) Subsection (8) on the other hand preserves the right of the local
authority or of other interested parties under the general law to apply
for a mandatory injunction for the removal or alteration of the work,
but empowers the court to order the local authority to compensate
the owner, if his plans were passed (or not rejected within the preseribed
period) and the work conforms with the plans.

Clause 66 (0).—The general effect of this clause is to secure that where
a question arises between the local authority and the building owner as to
whether the plans conform with the byelaws, or the work has been executed
in accordance with the plans, the parties may jointly submit the question
for the determination of the Minister. The usual provision is inserted
empowering the Minister to state a case for the opinion of the court and

[PART 1V.

(k) Now s. 65 of the Act, p. 114, anle.
(1) 13 Halsbury’s Statutes 690.
(n) Now s. 64 of the Act, p. 113, ante.

(m) Ibid., 689.
(o) Now s, 67 of the Act, p. 117, anle,
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enabling either party to apply to the court for a direction to the Minister
to do so. This clause, which is not in the existing law, was recommended
by the Departmental Committee in paragraph 40 of their Report, and will,
we believe, be welcomed.

PART 1V.] Committee’s Reporl

Clause 67 (p).—Sec paragraph 68 of the Report.

Clause 69 (gq).—It is a matter of frequent complaint that whereas local
authorities are required to print their byelaws and place them on sale,
there is no corresponding obligation as regards provisions of the nature of
byelaws in local Acts, and consequently that in areas in which a large number
of unconsolidated local Acts are in operation, a building owner and his
advisers have no ready means of ascertaining the nature and extent of their
obligations. We think that there is substance in this complaint and that
it is not unreasonable that local authorities should be required to append
to their printed byelaws the relevant sections of local Acts. The clause
accordingly makes provision for this and empowers the Minister to determine
the question whether any particular section of a local Aet ought to be so
appended.

The clause also requircs—

(a) every rural district council to append a statement of any urban
powers in force within the district ; and

(b) every local authority to append a statement whether, and, if so,
at what date, certain provisions of the Public Health Acts came into
operation within their area. It will be seen from Clauses 25 (3), 58 (5),
and 65 (2) (r) that the date on which each of these provisions eame into
operation affects the powers of the local authority and the consequent
obligations of owners under the Bill.

Clause 71 (s).—On the question of ‘ house refuse * see paragraphs 77—
of the Report.

Subsection (1) reproduces a part of Section 42 of the Act of 1875 (7).
The part of that section relating to the cleansing of streets is reproduced in
Clause 76 (u), and the provisions enabling the local authority to sell the
refuse collected appear in a generalised form in Clause 273 (v). The proviso
to the last paragraph of Section 42 (f) is replaced by subsection (3) (e) of
this clause which enables byelaws to be made prohibiting the removal of
any matter by the owner, unless he intends it for sale or his own use and
keeps it so as not to be a nuisance. Paragraphs (b) and (c) of the same
subsection reproduce provisions common in local Aects.

Clause 72 (w) replaces Section 48 of the Act of 1907 () but enables a
local authority instead of adopting the section as a whole, to undertake to
remove either all trade refuse or any specified kind of such refuse. The
clause also makes it clear that a local authority may as a matter of policy
decide to bear the whole or part of the expense of the removal of trade
Iﬁfuse themselves. As regards * trade refuse’™ see paragraphs 77-8 of the

eport.

Clause 73 (y) enables a local authority by agreement with the occupier
of premises (1) to remove refuse or cleanse cesspools, ete., in a case where
the authority have not undertaken these obligations under Clauses 71 and
72 (2), and (2) in a case where they have undertaken such obligations, to
carry out the task at more frequent intervals than they are under any legal
obligation to do, and in either ease to make a charge. Reference may be
made to Whitbread and Co., Lid. v. The Staines R.D.C., [1925] Ch. 89 (a).

(») Now s. 68 of the Act, p. 117, ante.
() Now ss. 25 (3), 59 (5) and 66 (2).
(1) 13 Halsbury’s Statutes 643.

(v) Now s. 270 of the Act, p. 241, anie.
() 13 Halsbury’s Statutes 929.

(2) Now ss. 72 and 73,

(g) Now s. 70 of the Act, p. 118, ante.
(s) Now s. 72 of the Act, p. 120, anie.
() Now s. 77 of the Act, p. 123, ante.

(w) Now s. 73 of the Act, p. 121, ante.
(y) Now s. T4 of the Act, p. 121, anie,
(a) 38 Digest 237, 6617.
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404 Public Health Act, 1936 [PART 1V.

Clause 74 (b) follows the general line of numerous local Act provisions.
Subsections (1) and (2) enable a local authority who remove refuse to require
the provision of proper dustbins, subject to the right of any person aggrieved
by the requirement to appeal to a court of summary jurisdiction.

Subsection (3) provides an alternative course of action. Iollowing a
number of local Act precedents it enables the local authority themselves to
provide and maintain dustbins and make an annual charge not exceeding
2s. 6d. for each dust bin,

Clause 75 (c) reproduces Scction 45 of the Act of 1875 (d), but makes it
clear that a local authority can provide refuse destructors or other apparatus
for treating or disposing of refuse.

Clause 76 (e).—There has always been some doubt as to whether the
function of cleansing and watering streets is a ‘ sanitary » function or a
“ highway ” function. Where a local authority are both the sanitary
authority and the highway authority, it matters little whether they water
and cleanse streets in one capacity or the other, but since county councils
have become highway authorities in rural areas and in respect of many
roads in urban areas the question has become one of some importance. In
our opinion the proper course is for the watering and cleansing of streets
to be performed by the sanitary authority subject to a contribution towards
the cost thereof by the highway authority, and the clause provides accord-
ingly. Any dispute as to the amount of the contribution to be made is to
be settled by the Minister. .

Subsection (8) of this clause is new.

The provision in Section 44 of the Act of 1875 (f) enabling a local authority
who do not themselves undertake the cleansing of footways and pavements
to make byelaws imposing the duty of such cleansing on the occupiers of
premises has been omitted as obsolete.

Clause 78 (g) reproduces Section 49 of the Act of 1875 (h) except the
provision with regard to the sale of manure, etc., which is covered by
Clause 273 (i) of the Bill.

Following the existing law, the clause does nol confer on the owner or
occupier of the premises any express right of appeal from the decision of
the sanitary inspector, but differs from the existing law in so far as it leaves
it open to the defendant if proceedings are taken, to challenge the reason-
ableness of the inspector’s action.

Clause 82 (k) reproduces the combined effect of Section 46 of the Act of
1875 (I) and Section 46 of the Act of 1925 (m). A similar provision to
Section 46 of the Act of 1875 is to be found in Section 41 of the Metropolitan
Police Courts Act, 1839 (n), which applies throughout the whole of the
Metropolitan Peclice District. There appears to be no reason why this
duplicate provision should remain on the Statute Book and the Bill accord-
ingly repeals that section except so far as it applies to the Administrative
County of London.

Clause 83 (0) combines Section 56 of the Act of 1907 (p) and Section 45
of the Act of 1925 (g).

Clause 84 (1) reproduces Section 48 of the Act of 1925 (s). Under the
Cleansing of Persons Act, 1897 (f), a local authority or a board of guardians
were given powers to provide for the cleansing of verminous persons, but
the Act of 1925 provided that any local authority who adopted Section 48

(b) Now s. 75 of the Act, p. 122, anie. (¢) Now s, 76 of the Act, p. 123, anie
(d) 13 Halsbury’s Statutes 645. (e} Now s. 77 of the Act, p. 123, anie.
(/) 13 Halsbury’s Statutes 644. (g) Now s. 79 of the Act, p. 124, anie.
() 13 Halsbury’s Statutes 646. (i) Now s. 276 of the Act, p. 241, anie.
(k) Now s. 83 of the Act, p. 126, ante.  (I) 13 Halsbury’s Statutes 645.

(m) Ibid., 1135. (n} Ibid., 516.

(0) Now s. 84 of the Act, p. 127, anle.  (p) 13 Halsbury’s Statutes 932.

(q) Ibid., 1134. (r) Now s. 85 of the Act, p. 127, anie.
(8) 13 Halsbury’s Statutes 11386, (t) Ibid., 874.
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of that Act should cease to be a local authority for the purposes of the Act
of 1897. The powers of boards of guardians under the Act of 1897 were
transferred to county councils by the Local Government Act, 1929. In
these circumstances we have cextended this clause to county councils and
the Bill provides for the repeal of the Act of 1897 without re-enactment.

That part of Section 48 (6) of the Act of 1925 (u) which provides that
any cleansing, etc., done under the section is not to be treated as poor relief
has been omitted as unnecessary. Section 5 of the Local Government Act,
1929 (v), makes it clear that services rendered under the Public Health
Acts are not poor relief.

The clause enables the sanitary inspector of a local authority, as well
as the medical officer of health, to report the case.

Clause 86 (w) reproduces part of Section 20 of the Act of 1890 (), together
with Section 47 of the Act of 1907 (y), but subsection (1) of the former (yy)
section has been extended to sanitary conveniences erected by a county
council. Prior to the Local Government Act, 1929 (z), a county council
had no power to erect a convenience in a highway.

Clause 89 (a).—Subsection (2) follows generally the language of Section 23
(a) and (e} of the Act of 1907 (b). But the subsection, unlike Section 23,
provides that the definition is not to govern byelaws except in so far as the
byelaws themselves may provide. This follows a recommendation made
by the Departmental Committec on Building Byelaws in paragraph 16 of
their report where they refer to the difficulty which arose in the case of
Repton School (Governors of) v. Repton R.D.C., [1918] 2 K. B. 188 (¢). We
feel no doubt that the recommmendation of the Committee in this matter
was right and that the byelaws must themselves define the circumstances
in which any particular byelaw dealing with the erection of a building is
to apply to some operation which is not erection in the ordinary sense of
the term. :

The remaining paragraphs of Section 23 defining other operations which
are to be regarded as the erection of a new building are sufficiently covered
by the clauses in the Bill which deal with this matter (see Clauses 25, 87, 42,
52, 58, 54 and 58) (d).

PART III.—NUISANCES AND OFFENSIVE TRADES.

Clause 91 (e) is based on Section 91 of the Act of 1875 (f), together with
certain provisions of the Factory and Workshop Aect, 1901. Part of para-
graph 2 of Section 91, relating to offensive ditches and watercourses, has
been transferred to the group of clauses dealing with watercourses and
appears in Clause 258 (g). The remainder of paragraph 2, relating to
offensive privies, urinals, cesspools, drains and ashpits has been omitted as
unnecessary in view of paragraph (e) of the clause, reproducing paragraph 4
of Section 91, and of the provisions of Clauses 38 (%) and 43 (z) of the Bilil
as to drains, cesspools and closets. Paragraphs 7 and 8 of Section 91, as
extended by the Public Health (Smoke Abatement) Act, 1926, appear
among the provisions relating to smoke nuisances (Clause 100) (k). Para-
graph 5 of Section 91, relating to overcrowding has been omitted in view
of the provisions now contained in the Housing Act, 1935.

Paragraph (d) is based on Section 114 of the Act of 1875 (I). That

(u) Supra. iv) 10 Halsbury’s Statutes 885.
(w) Now 8. 87 of the Act, p. 128, anle. x) 13 Halsbury’s Statutes 831.
(y) Ibid., 929, (yy) For * former > read * latter.”

(z) Ss. 80, 31, ete., 10 Halsbury’s Statutes 904, 905.

(a) Now 8. 90 of the Act, p. 130, ante.  (b) 13 Halsbury’s Statutes 919,

(¢) 38 Digest 196, 324. (d) Now ss. 25, 37, 43, 53-55 and 59.
(e) Now 8. 92 of the Act, p. 132, anfe. {(f) 13 Halsbury’s Statutes 661.

(g) Now s. 260 of the Act, p. 230, anle, (i) Now s. 39 of the Act, p. 91, anfe.
(i1} Now s. 44 of the Act, p. 95, ante. (¥) Now s. 101 of the Act, p. 139, ante.
(1) 13 Halsbury’s Statutes 671.
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section provides that where any business or manufaclure causing eflluvia
is certified to be a nuisance or injurious 1o health the local authority may
make a complaint to a court of summary jurisdiction. Unless the court is
satisfied that the best practicable means are being used to avoid nuisance,
the person offending is liable to penalties. This procedure, though not
identical with the Nuisance procedure, is for practical purposcs the same.
The section has therefore Leen replaced by a provision making a nuisance
of this nature a statutory nuisance. The saving in Section 114 as regards
the best practicable means of avoiding nuisance is reproduced in subsection (5)
of Clause 93. At the same time the provision has been widened to cover
dust as well as effluvia.

Paragraph (e) is based on paragraph 6 of Scction 91 and Sections 1 (2),
2 (1) and 2 (2), of the Factory and Workshop Act, 1901 (m). The paragraph
applies to all places where persons are employed otherwisc than in domestic
service, except factories to which Section 1 of the Factory Act and, so far as
ventilation is concerned, shops to which the Shops Act, 1934, apply—see
subsection (2). The excepted factorics are subject in these matters to the
Factory code, and ventilation in shops has been dealt with in the Shops
Act, 1934. The paragraph involves a slight extension of the law, since
(a) the “eflluvia® provision probably does not apply at present to
< domestic factories ’, and (b) under the existing law the requirement as
to ventilation in the case of ‘* domestic factories , ** domestic workshops *’,
““ men’s workshops >’ and ** workplaces ” is somewhat more limited, since
they are only required to be ventilated so as to render harmless impurities
generated in any process carried on therein. There appears no sufficient
reason for keeping these complicated minor distinctions, and we think that
the paragraph should apply alike to all places, not being places covered by
other codes, where persons are employed otherwise than in domestic service.
As regards the definition of workplace, see the note on Clause 332 (n).

Clause 93 (0).—Section 96 of the Act of 1875 (p) requires the Court to
give directions as to the payment of all costs incurred up to the time of the
hearing or the making of the order for abatement. The object of this pro-
vision is no doubt to prevent a local authority being put to needless expense
by persons who take no steps to comply with the nuisance notice until after
the authority have commenced proceedings. Subsection (3) is drafted so
as to make it clear that the defendant will in such a case be liable to pay the
local authority’s reasonable costs.

Clause 94 (q).—Section 98 of the Act of 1875 (r) provides for a daily
penalty not exceeding ten shillings for failing to obey an order to comply
with a nuisance notice, and a daily penalty not exceeding twenty shillings
for knowingly and wilfully acting contrary to an order of prohibition. In
the clause the more usual form is adopted of a maximum fine of five pounds
for any contravention of an order, with a further penalty of forty shillings
for each day on which the offence continues after conviction.

Clause 95 (s) reproduces the first two paragraphs of Section 104 of the
Act of 1875 (£), but the proviso to the first paragraph, which provides that
the expenses that may be recovered from the owner are not to exceed one
year’s rackrent of the premises, has been omitted. The cases in which the
expense of abating a nuisance exceeds a year’s rackrent are likely to be few,
but where such a case does occur there seems no good reason why the excess
over the year’s rent should fall on the ratepayers as a whole rather than on
the owner in default.

The third paragraph of the section is omitted for the reason that where
the person in default is the owner, Clause 284 (u) of the Bill makes the sum

(m) 8 Halsbury’s Statutes 517, 518, (n) Now 8. 343 of the Act, p. 280, anie.
(0) Now s. 94 of the Act, p. 135, anfe.  (p) 13 Halsbury’s Statutes 664.

(¢) Now s. 95 of the Act, p. 136, anfe.  (r) 13 Halsbury’s Statutes 664.

(8) Now s. 96 of the Act, p. 136, anie. (/) 13 Halshury’s Statutes 6066,

() Now s. 291 of the Act, p. 253, anle,
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recoverable a charge on the land and the local authority can, if necessary,
reccover it by instalments from the owner or occupier of the premises for
the time being.

Clause 96 (v).—This clause reproduces Section 255 of the Act of 1875 (w).
The last paragraph of that section provided that nothing in the section should
prevent persons proceeded against from recovering contribution in any case
in which they would have been entitled to contribution by law. Until the
passing of the recent Law Reform (Married Women and Joint Tortfeasors)
Act, 1935 (@), the effect of such a negative provision was very doubtful in
view of the general principle of law against contribution among tortfeasors.
The similar provision of the Public Health (L.ondon) Aect, 1891
(Section 120) (y), meets the point by providing aflirmatively that where
some only of the persons by whose act or default any nuisance has heen
caused have been proceeded against they shall, without prejudice to any
other remedy, be entitled to recover from the other persons who were not
proceeded against a proportionate part of the expenses of abating the nuisance
and of any fines and costs ordered to be paid by the court. Subsection (38)
of the clause follows the language of the London Act.

Clause 97 (z).—Subsection (2) reproduces the provision in Section 108 of
the Act of 1875 (a) extending the powers of local authorities to nuisances
caused by acts or defaults committed within the administrative county of
London. The converse power for nuisance authorities in London to take
proceedings in respect of acts or defaults outside the administrative county
is unnecessary in view of Section 14 of the Public Health (London) Act,
1891 (b), and has been omitted.

Clause 100 (c).—Section 91 (7) of the Act of 1875 (d) uses the words “ any
fircplace or furnace which does not as far as practicable consume the smoke
arising from the combustible used therein ”, The Public Health (Smoke
Abatement) Act, 1926 (¢), extended the definition of * smoke > so as to
include soot, ash, grit and gritty particles. In reproducing the earlier
provision in paragraph (a) of the clause the language has been slightly
altered. The mechanism for preventing the emission of grit and gritty
particles does not usually form part of the furnace.

Clause 102 (f).—See note on Clause 94. In the case of smoke nuisances,
the Public Health (Smoke Abatement) Act, 1926 (¢), increases the maximum
penalties recoverable under Section 98 of the Act of 1875 (g) from ten shillings
to forty shillings, and from twenty shillings to five pounds. In view of the
gravity of the offence and of the large interests that are frequently involved,
we think that a maximum penalty of ten pounds for a contravention of an
order, with a daily penalty of five pounds, would not be excessive, and the
clause so provides.

Clause 106 (h).—Section 334 of the Act of 1875 (¢), which is one of the
general saving clauses in Part XI of the Act, provides that nothing in the
Act is to be construed to extend to mines so as to interfere with their work-
ing, nor to the smelting of ores and minerals, nor the treatment of iron and
other metals. In Re Dudley Corporation (1881), 8 Q. B. D. 86 (k) it was
held by the Court of Appeal that in spite of the generality of the language
of Section 3384 the section applies only to nuisances.

Section 1 (1) (e) of the Public Health (Smoke Abatement) Act, 1926 (e),
extends the list of processes mentioned in Section 334 of the Act of 1875 (7)

gv) Now s. 97 of the Aect, p. 137, anie. (w) 13 Halsbury’s Statutes 731.

x) 28 Halsbury’s Statutes 473. () 11 Halsbury’s Statutes 1090.

(z) Now s. 98 of the Act, p. 137, anfe. (@) 13 Halsbury’s Statutes 668.

(b} 11 Halsbury’s Statutes 1034. {e) Now s. 101 of the Act, p. 139, anie.
(d) 13 Halsbury’s Statutes 661. {e) 1bid., 1157.

(f) Now s. 103 of the Act, p. 140, anle.  (g) 13 Halsbury’s Statutes 664.
() Now s. 107 of the Act, p. 141, anfe. (i) 13 Halsbury’s Statutes 762.
(%) 36 Digest 182, 262.
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and empowers the Minister by provisional order to vary the list. The A(ﬁ
of 1926 is, however, as the name implies, confined to spwke nuisances, z‘m
it appears, therefore, that whereas the processes mentioned in Section 334
(smelting, ete.) are exempted from liability to proceedings for nuisance ;n

eneral, the exemption conferred on the processes mentioned in the 19..3
Act (re-hcating, annealing, etc.) rclates only to proceedings on the groun
of smoke nuisance. - .

The reason for this appears to be that the exemption for smelting, ctc:,
has in practice always been regarded as appl_ymg only to smoke nuisances,
and in combining Section 834 with the provision in the Act of 1926 we ha.\-e
so treated it. Accordingly the present clause exempts the various processes
mentioned in the two Acts from proceedings for smoke nuisance. The
wider exemption of mining operations from nuisance proccedings in general
is dealt with in Clause 107.

Clause 107 (I).——Section 112 of the Act of 1875 (m) pr.ohibits the establish-
ment in a borough or urban district without the written consent of 15he
authority of certain specified trades and ** any other noxious or offensive
trade, business or manufacture.” Section 51 of the Act“of 1907 (n), where
adopted, replaces these general words by the \yords any other trade,
business, or manufacture, which the local authority declare by order con-
firmed by the Minister, and published in such manner as the Minister may
direct, to be an offensive trade.” This section has been~ widely adopteYd
and we have included it in the Bill in preference to the 1875 provision. We
have also added in subsection (1) (a) the following trades not mentioned in
the Act of 1875 which have since been commonly included in orders confirmed-

by the Minister, namely :—

Blood drier, fat extractor, fat melter, gluc maker, gut scraper,
leather dresser, rag and bone dealer, sizc maker, and tanner.

We understand that the Ministry take the view that the trade of fish frying
if properly conducted need not be offensive but that it requires regulation
by byelaw, and we have extended the byelaw-making power in Clause 109 (o)
to cover this case. The further adoptive prowslo.ns_of Section 44 of the Act
of 1925 (p), enabling consent to be given for a limited pe}'lod and defining
more closely the establishment of a trade, are reproduced in subsections (4)
and (6) of the clause. The opportunity has been taken to amend the word-
ing slightly so as to enable a declaration of an offensive trade to be made
for a part only of a district, and the maximum penalty for a continuing
offence has been increased from forty shillings to the more adequate figure
of five pounds. .

Section 7 of the 1907 Act (g) provides for an .appeal to quarter sessions
against any requirement, etc., of a local authority and against any with-
holding of consent. On the general question of appeals under the Bill sce
paragraph 18 of the Report. Subsection (5) of this clause provides for an
appeal to a court of summary jurisdiction against refusal to consent to the
establishment of an offensive trade, or against any time limit attached to
a consent or against a refusal to extend a time limit.

108 (r).—Paragraph (b) of this clause is new. It is designed to
affoféazgfltro? f)ger travegllrin% tl('a()ies and businesses which if esi:,abhshed on
premises would fall within Clause 108. Paragraph (c), enabling byelaws
to be made with respect to fish frying, is also new and will give a necessary
measure of control : see note on Clause 108.

Clause 109 (s).—See note on Clause 106.

1} Now s. 108 of the Act, p. 143, anie. .
&37,) 13 Halsbury’s Statutes 670, (n) Ibid., 930.
(0) Now included iél s% 11?8 ciji 13}2e Act, p. %4)3,1%1%&. 013

bury’s Statutes . q id. . _
(r)) Slgeg.aisoglfg) (b), p. 144, ante. (8) Now ’s. 109 of the Act, p. 145, anle.
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PART IV.—.WATER SUPPLY.

Clause 111 (£).—Under Section 3 of the Public Health (Water) Act,
1878 (u), it is the duty of every rural district council to see that every occupied
dwelling-house within their district has within a reasonable distance an
available supply of wholesome water sufficient for the consumption and use
for domestic purposes of the inmates of the house. The section also confers
certain powers upon rural authorities to secure the provision of an adequate
supply at the cost of the owner, where the circumstances are not such as to
require the authority themselves to make provision under the Public Health
Acts. Under Section 7 of the Act of 1878 (v), it is the duty of every rural
district council to take such steps as may be necessary to ascertain the
condition of the water supply within their district, and under Section 11
the Minister may invest an urban authority with any of the powers and
duties given by the Act to rural authorities. There appears to be no reason
why these provisions should not he made of general application and the
clause has been drafted accordingly. '

Clause 113 (w).—See paragraphs 90-1 of the Report.

Clause 115 (@) reproduces the first part of Section 55 of the Act of 1875 (¥).
The latter part of the section, which provides that where a local authority
lay pipes for the supply of water to any inhabitants, the water may be
constantly laid on at such pressure as will carry the same to the top storey

-of the highest dwelling-house supplied has been omitted. This provision
does not require the water to be laid on at such a pressure, but is merely
enabling and as such unnecessary.

Clauses 116 and 117 (z).—Section 51 (2) of the Act of 1875 (a) enables a
local authority, with the sanction of the Minister of Health, to purchase any
waterworks. It has always been open to doubt whether this provision
enables a local authority to acquire a right of supplying water beyond the
limits of their district, or to acquire an undertaking to which was attached
an obligation to furnish such a supply. The difficulty has been surmounted
in some instances by a joint purchase of the undertaking by all the local
authorities into whose districts the limits of supply extend. To meet cases
in which joint purchase is not practicable we have provided in Clause 116 (5),
following a recommendation of the Advisory Committee on Water (para-
graph 174 of the Second Report of the Legislation Sub-Committee), that
a local authority proposing to acquire an undertaking the limits of supply
of which extend into the district of other local authorities shall obtain the
consent of each of those authorities, but that consent is not to be unreason-
ably withheld.

As regards subsection (2) and Clause 117, see paragraphs 90-1 of the
Report.

Subsection (8) provides that a local authority shall not construct any
works for taking water, unless the works are authorised by the Minister.
This is new law as regards Public Health Act undertakings, but a provision
on these lines is now usual in local Acts, and is included in the House of
Lords Model Bills and Clauses as amended in 1922. Tts object is to prevent
works being done to the prejudice of the water supply of another area, e.g.,
by digging wells and thus affecting other sources of supply. We consider
that this measure of control should now extend to the local authorities
supplying water under the Public Health Acts.

A difficulty has been brought to our notice where a local authority have
acquired an undertaking operated under an order made under the Gas and

(f) Now s. 111 of the Act, p. 146, anfe.  (u) 20 Halsbury’s Statutes 241.
(v) Ibid., 244, (20) Now s. 113 of the Act, p. 147, ante.

(x) Now s. 115 of the Act, p. 148, anfe.  (y) 13 Halsbury’s Statutes 649.
(z) Now ss. 116 and 117 of the Act, pp. 148-150, anie.
(a) 13 Halsbury’s Statutes 647.
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Water Works Facilities Acts, 1870 and 1873, and wish to secure the amend-
ment of the order. Local authoritics are not empowered to apply for amend-
ing orders under those Acts, which relate only to undertakings prom.otcd
by? companies and persons, and as a consequence their only course is to
adopt the expensive procedure of a local Act. It is clearly reasonable that
in this matter the acquiring authority should be in the same position as
the original undertakers and we have accordingly inserted a provision In
subsection (6), Clause 116, enabling them to apply for the necessary order.

Clause 118 (b) reproduces Section 53 of the Act of 1875 (¢) as amended
by Section 78 of the Act of 1925 (d), but has been assimilated to other pro-
visions of the Bill by specifying the particulars to be included in the notices

required to be given under the clause. ) .
the provisi%ns in Section 53 empowering the Department to appoint an

inspector to hold a local inquiry are unnecessary in view of Section 290 of

the Local Government Act, 1933 (e), and have been omitted:
We considered the question whether the recent Reservoirs (Safety Pro-

isi , ought to be regarded as in any way superseding Sec-
;rils:log;). Aflt;, \}1?3?3 gt))\ve\%r, of the faZt that that Act _is limited to reservoirs
holding more than five million gallons of water and is concerned only with
matters of safety, we came to the conclusion that the provisions of Section 53
are still necessary.
Clause 120 (g) reproduces Section 57 of the Act of 1875 (k) with the
following amendments of detail :—

(a) Sections 28-34 of the Act of 1847, with respect (where the local
authority have not the control of the streets) to the breaking up qf
streets for the purpose of laying pipes, are not incorporated in this
clause in view of Clause 276 (i) of the Bill: see paragraph 19 of the
Report.

p(!:o) Section 57 of the Act of 1847 and Section 15 of the Act of 1863
are replaced by the general provision on powers of entry in Part XII
(Clause 280) (k) and are therefore not incorporated ; .

(¢) Section 72 of the Act of 1847 is not incorporated under this
clause. It is frequently extended by local Acts, and as thus extended,
is reproduced in Clause 129 (I).

Clause 121 (m).—See paragraph 20 of the Report.

Clause 123 (n) is new. It has been a matter of doubt whether a local
authority have power under the Public Heglth Acts to guarantee payment
to persons supplying water as a consideration for the provision of a \Vﬂt(ﬂlfi
supply. Express power for this purpose has been conferred in a number o
local Acts, and the clause follows these precedents.

124 (0).—Under Section 64 of the Act of 1875 (p), .all existing
ub(Ijilc?gsetems, (et)c., used for the gratuitous supply of water to the inhabitants
of the district, vest in and are under the control of the local authority.
The meaning of the word * existing >’ in this context is not free from doubt,
it has been omitted from the clause. o
and'_lzflél clause slightly extends the existing law (1) by making it clear that
where the local authority are satisfied that the water obtained from any
such works is polluted and that it is not reasonably .practlc:able to remedy
the pollution, they may close those works, or restrict their use, without
substituting other works; and (2) by dealing with the case of wells, ete.,
which though not polluted are no longer required.

(c) 13 Halshury’s Statutes 648.

N . , ante.
(b) Now s. 118 of the Act, p. 150, anie A R R Statates 450.

(d) Ibid., 1151. .
(f)y 28 Halsbury’s Statutes 755 ¢f seq.
(k) 13 Halsbury’s Statutes 649.

(k) Now s. 287 of the Act, p. 249, ante.
{m) Now s. 121 of the Act, p. 152 ante.
(0) Now s. 124 of the Act, p. 154, anie.

(i) Now s. 279 of the Act, p. 243, anie.

(p) 13 Halsbury's Statutes 652.
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Clause 125 (¢) reproduces part of Section 8 of the Local Government Act,
1894 (r). In the proviso to subsection (1) words have been added to avoid

any conflict in jurisdiction with the powers of a local authority under
Clause 124 (rr),

Clause 126 (s).—Under Section 77 of the Local Government Act, 1929 (1),
where the gross value or net annual value of any premises supplied with water
is not entered in the valuation list, that value is to be determined by “ two
justices of the peace in like manner as disputes are determined under
Section 68 of the Waterworks Clauses Act, 1847.” The Waterworks Clauses
Acts, however, as incorporated in the Public Health Acts, provide for the
substitution of a court of summary jurisdiction for the reference to two
justices in the Waterworks Clauses Act, 1847. *“ A court of summary juris-
diction ” has therefore been substituted for * two justices of the peace ”
in subsection (1).

Scction 56 of the Act of 1875 (u) confers a wide discretion on local autho-
rities as to the charges to be levied for water supplied. In recent years,
however, it has been the practice of Parliament not to allow in local Acts
extra charges by way of water rate on a house for the first water-closet or
the first bath (other than a bath of an unusually large capacity). Following
these precedents subsection (3) enables extra charges to be made for the use
of water in any water-closct beyond the first, or in any fixed bath beyond
the first or having a capacity greater than fifty gallons. The subsection also
authorises extra charges to be made for the use of water for horses or for
washing vehicles where a hose-pipe or similar apparatus is used. This
provision, which was recommended by the Advisory Committee on Water,
also has received the approval of Parliament in loeal Acts.

Section 10 of the Public Health (Water) Act, 1878 (v), makes it incumbent
on a local authority to charge water rates on the application of any ten
ratepayers in an urban district or any five ratepayers in a contributory
place of a rural district. The Advisory Committee on Water, in para-
graph 183 of the Second Report of the Legislation Sub-Committee, pointed
out that this provision was defective in that it does not ensure that any
water rates so levied are adequate in amount, and recommended that the
Minister should be empowered on the application of ratepayers, to make
such order in the matter as appears to be reasonable. Subsection (4) gives
effect to this recommendation by empowering aggrieved ratepayers to appeal
to the Minister either against the refusal of the local authority to make
such charge, or against the amount of the charges imposed.

Clause 127 (w) isnew. Local Acts commonly provide that, in the absence
of agreement between the undertakers and the consumer to pay a fixed
quarterly sum, the undertakers may require that all water supplied for
refrigerating and other similar apparatus shall be taken by meter. It is
also commonly provided that where the supply is to premises partly used
for trade or business, or where the use of the premises is not wholly for
domestic purposes, the undertakers may require similarly that the supply
shall be taken by meter. In these cases the local Acts fix the maximum
charges for such supplies by meter. It is not possible in a general Act
of this nature to fix meter charges in view of the widely varying costs of
supply. The clause, therefore, provides that the undertakers may require
the whole supplies to be supplied by meter, on the lines of the loeal Acts, but
only if the Minister has, on their application, fixed the maximum charges
to be made {or such supplics.

Clause 128 (x) reproduces Scction 9 of the Act of 1878 (y), but extends
that section to urban authorities and to water supplied from a well or cistern.

(g) Now s. 120 of the Act, p. 151, anie.

(1) Now s. 129 of the Act, p. 157, ante.
(n) Now s. 123 of the Act, p. 153, ante.

(q) Now s. 125 of the Act, p. 154, anle.
(rr) Now s. 124 of the Act, p. 154, anie.
(t) 10 Halsbury’s Statutes 933.
(v) 20 Halsbury’s Statutes, 245.
(x) Now s, 128 of the Act, p. 157, ante.

(r) 10 Halsbury’s Statutes 780.
(s) Now s. 126 of the Act, p. 154, antec.
{u) 13 Halsbury's Statutes 649.
() Now s. 127 of the Act, p. 155, anie.
(y) 20 Halsbury’s Statutes 245.

_‘.
iy T
et m e hmee ot Bt

B T ey Yl Y sy gy

o YA Ot

LS TR UC At TS Wbyt

i e e o gt b A v s o




Y

k
. s
Y e T R T e R

AR

P I"‘\\“\}*@W“W‘:'M\ﬂlnh!}\hisw\:‘-,’lqr.-_!r’.q:""‘-_-‘g“:‘i"ﬂ.s TR I Y P S vy oo

P e aala

eyt

B g e e f TR SR ny ke A e 30 Age L
PP

Pt T | U T Ot NN PR S
i ay sl R P

Vool WL R B R b S LT e I

T
g T TWOARTE

o IR LK 1 7L T £ TR T
RITPIRTE P TN

! LY
.
Pmiiriimien
F———.

412 Public Health Act, 1936 [PART IV.

is 1 i dation of the
The latter amendment is in accordance with a recommcn
Advisory Committee on Water in paragraphs 22 and 31 of the Report on
Rural Water Supplies.

ise 130 (z) is new but is based on local Acts. Subsection (1), pro-
vidjcngl:;at 10((:11)1 authorities may make water rates payable half-yearlyli
subject to the safeguard that no such instalment shall l{e.recovcrab.le ti :
two months of the half year have clapsed, facilitates the joint collection o
water rates and other rates. Subscction (2) relieves an occupier of liability
for the rate in respect of any period for which he was not in occupation.
Under the Waterworks Clauses Act an outgoing occupier is liable for payment
up to the end of the quarter.

Clause 131 (a) is also new. By providing that any variation of the ncii:!
annual value of premises shall have eflect so as to require an adjustment o
water rates from the same date as applies in the case of other rates, the
clause further facilitates the joint collection of these charges.

Clause 132 (b) is also new but is commonly allowed in local Acts. As
regards subsection (5), see paragraph 68 of the Report.

Clause 133 (c) reproduces the second half of Section 58 of the Act of
1875 (d) and confers power to test meters, ete. The power of entry into
premises for this purpose contained in the section is covered by Clause 280 (e).

Clause 135 (f) reproduces Section 60 of the Act of 1875 (g), but followmﬁg
the recommendation of the Advisory Committee on _W’ater (paragraph 76
of the Second Report of the Legislation qu-Commlttee) the penalty for
injuring meters or fraudulently altering the index has been increased from
£2 to £5.

Clause 136 (h).—Subsection (8) is new and follows Section 23 of the Gas
Undertakings Act, 1934 (7). .

Clauses 137-9 (k).—See paragraphs 86 to 89 of the Report. Following
the recommendation of the Advisory Committee on Water, Clause 137 is
extended to urban areas, and provision is made for a maximum penalty of
40s, a day for a continuing offence.

Clause 140 (I) reproduces Section 70 of the Act of 1875 (m), but words
have been inserted to make it clear that the clause does not apply to wells,

., vested in the local authority.
. legtsfl?zr, in accordance witl?;. recommendation in paragraph 188 of the
Second Report of the Legislation Sub-Committee of the Advisory Committee
on Water, the clause has been widened so as to apply (1) to water used
not only for drinking or domestic purposes but also in the preparation of
food or drink ; and (2) to cases in which water is likely to become so polluted
as to be prejudicial to health.

PART V—PREVENTION, NOTIFICATION AND TREATMENT
OF DISEASE.

Clause 143 (n) reproduces the substance of Section 130 of the Act of
1875 (o) and of Section 1 of the Act of 1896 (p). It omits the special refer-
ence in Section 130 to cholera, a reference due to the fact !;hat the_ segtlon,
which originally appeared in the Sanitary Act, 1866, was designed principally

N 8, ante.
Now s. 130 of the Act, p. 158, ante.  {a) Now s. 131 of the Act, p. 158,
Eg)) Now s. 132 of the Act: P. 159: ante. (¢) Now s. 133 of the Act, p. 160, anic.
(d) 13 Halsbury’s Statutes 650. (e) Now s. 287 o,f the Act, p. 249, anie.
(f) Now s. 135 of the Act, p. 160, ante. (g} 13 Halsbury,s Statutes 651.
(k) Now s. 136 of the Act, p. 161, anfe. (i) 27 Halsbury’s Statutes 321.
(k) Now ss. 137-139 of the Act, pp. 161-164, ante. o .
(I) Nows. 140 of the Act, p. 165, anle. (m) 13 Ha,lsbupy’r 5 .?tatutes G84.
(n) Now s. 143 of the Act, p. 166, anfe. (o) 13 Halsbury’s Statutes 678.
(p) Ibid., 871.
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to meet the epidemies of cholera familiar in this country in the middle of
the nineteenth century,

We have not thought it necessary to reproduce Section 134 of the Act of
1875 (g), a section which came from the Diseases Prevention Act, 1855, and
enabled the Local Government Board to make regulations “ whenever any
part of England appears to be threatened with or is affected by any for-
midable epidemie, endemic or infectious disease,” for dealing with a number
of matters, including the speedy interment of the dead and house to house
visitation. Though the language of the section differs in many respects
from that of Section 130, the substance differs but little, and regulations
under the scction have not been made for many years.

Paragraphs (b) and (¢) of subsection (1) have been drafted so as to make
clear what we believe to be the intention and effect of Section 1 of the Public
Health Act, 1904 (), namely that the words * so far as may be necessary or
expedient for the purpose of carrying out any treaty, convention, arrange-
ment, or engagement with any foreign country ” qualify and limit the
regulation-making power so far as regards the prevention of the conveyance
of infection by means of vessels sailing from any port, but not so far as regards
vessels arriving at any port. If the section is read in this sense, it virtually
supersedes Section 234 of the Customs Consolidation Act, 1876 (s), a section
which enables the Minister to make orders detaining persons on board
ships which come from foreign ports where he has reason to think that
yellow fever or other highly infectious distemper prevails. We understand
that no orders have been made under this section for many years, and it is
accordingly repealed without re-enactment.

Subsection (8) reproduces certain provisions of the Act of 1918 (). Sec-
tion 61 (1) of the Act of 1925 (u) (a * removal of doubts ** section) is repealed
without re-enactment on the ground that since the Local Government Aect,
1929, the power of a county council to provide hospital accommodation is
undoubted. Section (uu) (2) of that section is reproduced in Clause 186 (v)
of the Bill,

The proviso to Section 1 of the Act of 1918 (¢), which requires the Minister,
except in case of emergency, to obtain the consent of each county council
before requiring it to enforce regulations under the Act, has been omitted.
In view of the health functions conferred on county councils by the Local
Government Act, 1929, there is no good ground for distinguishing between
these councils and other health authorities in this respect. We understand
that, except in case of emergency, it is the invariable practice of the Depart-
ment to consult the various local government associations with regard to
proposed regulations affecting their constituent authorities.

In connection with this clause it should be noted that Section 1388 of the
Act of 1875 (w) is repealed without re-enactment. This section provides for
the recovery from shipowners of charges made by poor law medical officers
and other doctors who attend patients on board ship in compliance with
regulations made under Section 130 of the same Aect (z). We understand
that the section has for long been a dead letter.

The clause extends the existing law by enabling the Minister to take
steps to prevent the spread of disease by aircraft as well as by ships, and
thus to give effect to the provisions of the International Sanitary Conven-
tion for Aerial Navigation which was signed on behalf of His Majesty’s
Government in April, 1933.

Regulations made under this clause extend to London and provision is
made for enabling regulations to be made to have effect in Northern Ireland,
the Channel Islands and the Isle of Man.

Clause 144 (y).—Section 4 (8) of the Infectious Disease (Notification) Act,

(g) 13 Halsbury’s Statutes 680.
(s) 16 Halsbury’s Statutes 353. (£) 13 Halsbury’s Statutes 953 ef seq.
(u) Ibid., 1141, (uu) For*“ Section ” read * Subsection.”
(v) Nows. 186 of the Act, p. 192, anfe.  (w) 13 Halsbury’s Statutes 681.

() Ibid., 678, (y) Nows. 144 of the Act, p. 168, anfe.

(r) Ibid., 893.
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y . e medieal oflicers

‘hic -ides that where there are two or more med ' '
which ln‘(?n\tlc under the Act is to be sent to the n{h(-cl-r ml clhll]rgci&i
: i ich other oflicer as the focal authorily
O el Only rural district
al officers of health
-time oflicers,

1889 (=), P
of health a certnhcl ¢
he area in which the patien : _
:11112; direct has not been reproduced in this clause.
councils are permitted to appoint two or more medic o
and with the increasing replacement of part-time by w _10'c
the case of more than one medical officer is becoming a rarlt-) e of notices
The provisions of Section 8 (2) of the Act with regard to service 0 né)l ces
on medical officers of health are reproduced in a gencralised form in Cla

279 (a) of the draft Bill.

Clause 147 (b) reproduces Section 7 of the Ifl'litiftioust'DxiS{izgsﬁu(llt\nggc;{;i
i . One of the requirements of the sectio t
ggﬁ?xeﬁ?éx&?iﬁé?osal to extend in an area the list oflnotlglable ihls;:::% :}10211-1(1:
i ‘eTy thority fourteen clear days a . .
be given to every member of the au ! Clear Qo e ot if
ing, but that in case of emergency the notic
g&?ﬁgg “clear days before the meeting, in whll::ht event 11:he o:-lcii::ms;:lat];
ted to us that special req
be temporary. It has been represen I _ 1 n fents
is ki i uce much inconvenience
of this kind as to notice of business pro ) cnce In the
ities’ dings, and the requiremen
conduct of local authorities’ proceedings, T T and
i in favour of the ordinary procedure (now conta a
(I)Eﬂgi? (’:hlélTE;:il?d Schedule of the Local Government Act, 1933) (d) requiring
s’ notice. '
tme;hﬂeifagzg also omits the requirement that t%ie iocal z:}il:ﬁhogtzv lﬂ:all;
i f istered medical practition
send a copy of the notice to every regis c ' e WO i
iding 1 Y s to those who practise
found to be residing in the district as well a I e s raotise
i to ascertain the names of those who reside ct
51111;1:15 trllgi': ?e}éms to be no advantage in sending a notice to a non-practising

doctor. ]
Clause 148 (e) reproduces Section 126 of the Act of 1875 (f) (as amended

4 blic conveyances,
i 2 of the Act of 1907) (g) except as reg_ard_s publi g
Eny 'S:c::-z]iigaltowith in Clause 159 (h). Ior reasons {ndlcated in paragrqph i).)
(;)'i‘:‘i;l; Lf-{eport it is drafted in terms of notifiable disease and not, as in the
ioi ion, in terms of dangerous infectious disease. . _
Ong’ll.%f ::S:ézn‘,‘ l1Iv}ilfully exposes himself without proper %ll'f:cautlons :%3111:11?2
& erson
ing the disease * have been replaced by €Xposes 0 er p
f-igllfac?;n i%lfeciion by his presence or conductd’ , and a reference to places
i t and assembly has been added. .
of e?;egtrzl?tﬁegnmauses 148-170 of the Bill we fo(ilqg :}Iliatdn; S?il;tft o:czgg
i i ly committed i e defen
sections reproduced an offence is only co . lefendant acted
nowi hereas in others this limitation does not appear.
ﬁ?s%ﬁt%l%ovgvoga ground for the distinction and have accordingly mt.rod}ll{m;d
the element of * knowledge ” into all these clauses. The change is likely

to prove to be a slight one in practice.

i i Section 55
52 (i).—Subsections (1) and (2) of _thls clause represent Sec
of t?ll: ufiitl of(1)907 (k). Subsection (3), w.hlch requires tpéa ](;Ir:c%}:_ne; sgfti
building in which there is a person suffering from a notifiable ciseddress
furnish, on request, the medical officer of health with the name and a ress
of any ’laundry to which articles from the house are sent, 1s commorn in lo
Acts and has been added to the clause as a necessary ancillary power.

i d Workshop Act,

53 (1) reproduces Section 110 of t!le Factory an Xi
190?18::)86 1':;‘?19(: )cenli?ral administration of this and certain other prov:)s}gns
of the A;:t was transferred to the Minister of Health from the Home ce

z) 13 Halsbury’s Statutes 812;

%b% Now s. 147 of the Act, p. 170, anfe.
(d) 26 Halsbury’s Statutes 497-499.
(f) 13 Halsbury’s Statutes 676.

(k) Now 8. 159 of the Act, p. 17 6, anie.
(k) 13 Halsbury’s Statutes 931.

(m) 8 Halsbury’s Statutes 574.

(e) 18 Halsbury’s Statutes 814.
(g) Ibid., 934.

(2) Now s. 285 of the Act, p. 248, ante.
(e} Now s. 148 of the Act, p. 171, anle.

(i) Now s. 152 of the Act, p. 173, ante.
(1) Now 8. 153 of the Act, p. 173, anfe.
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by an Order in Council (S. R. & O. 958, 1921) made under the Ministry of
Health Act, 1919, and the subject matter of Section 110 makes it more
appropriate for public health than for factory legislation. (See also
Clause 205 (n) in Part VII.)

Subsection (3) of Section 110 has been omitted in view of the general
power conferred on local authorities by Section 85 of the Loeal Govern-
ment Act, 1933 (o), to appoint a committee for any such purpose as in the
opinion of the local authority would be better regulated and managed by
means of a committee.

The clause as drafted sufficiently covers the cases of scarlet fever and
small-pox which are specially dealt with in Section 109 of the Factory and

Workshop Act, 1901 (p), and that section has accordingly been repealed
without re-enactment.

Clause 154 (q) substantially reproduces Section 73 of the Act of 1925 (1),
with the following alterations :—

(1) The section prohibits the sale or distribution * from any cart,
barrow or other vehicle used for the collection of rags, bones, or similar
articles, or in or from any shop or premises used for or in connection
with the business of a rag and bone merchant . It has been brought
to our notice that the reference to a cart, barrow or other vehicle has
given rise to difficulties and that summonses have been dismissed on
the ground that the actual sale or distribution took place not from a
vehicle but from a bag which the dealer carried in his hand and re-
plenished from his cart. To avoid this difficulty we have substituted
the more general language of the clause.

(2) The question whether the words * or other toy ” includes such
things as school exercise books, pencils, children’s necklaces, and so
forth, has been raised and has been the subject of litigation. The
object of the section seems to be two-fold—partly to prevent the sale
to anyone of articles of food, since contaminated food is specially
dangerous, and partly to prevent the sale of articles likely to be bought
by children, for the reason that children are naturally less discriminating
in these matters than adults. It is not practicable to enumerate
exhaustively these latter articles, and we think that the true intention
of the section is best secured by prohibiting in the circumstances men-
tioned (a) the sale or distribution to anyone of articles of food or drink,

and (b) the sale or distribution to a child under the age of 14 of any
article whatever.

Clause 155 (s) reproduces Section 59 of the Act of 1907 (f) but reverses
the order of subsections (4) and (5) and limits the latter subsection (now
subsection (4) of the clause) to a contravention of the Soregoing provisions.
It was clearly not the intention of the section that a failure on the part of
a local authority to cause a book to be disinfected should render them liable

to a prosecution () as regards Section 59 (4), relating to compensation,
see the note on Clause 275 (v).

Clause 158 (w) reproduces part of Section 7 of the Infectious Disease
(Prevention) Act, 1890 (x). The maximum fine has been increased from
ten pounds to twenty pounds, which corresponds with the maximum provided
in Section 128 of the Act of 1875 (y) (Clause 157 () of the Bill), and in the
case of a person knowingly making a false answer to a question the penalty
of imprisonment for a period not exceeding one month has been inserted

following the similar provision in Section 129 (a) of the same Act (Clause
157 (z) of the Bill).

(n) Now s. 205 of the Act, p. 204, ante.
(p) 8 Halsbury’s Statutes 574.

(r) 138 Halsbury’s Statutes 1149.

(f) 13 Halsbury’s Statutes 933.

(0) 26 Halsbury’s Statutes 352.
{g) Now s. 154 of the Act, p. 174, ante.
(s) Now s. 155 of the Act, p. 174, anie.

(u) Sic in original. There should be a new sentence here.
(v) Now s. 278 of the Aect, p. 242, anle.
(z) 13 Halsbury’s Statutes 820.

(2) Now s. 157 of the Act, p. 175, ante.

(10) Nows. 158 of the Act, p. 176, ante.
(v) Ibid., 671.
(a) 13 Halsbury’s Statutes 677.
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5 'hi i he conveyance of infectious
Clauses 159 and 160 (b) which deal with t ‘
ersons in vehicles, replace Section 126 (¢) (in part) and Scction 1%'17 (df)' oi’
the Act of 1875, and Sections 62 to G4 of the z}ct of 1907t_([cf).blc zﬁsclzf:e
’ ibi fering from a notilia

clause absolutely prohibits a person suf g c ifiable ¢ :

i i parate
a public conveyance used for the carriage ol perso i
;;1::; m;;;m:l 1;)mohibits his entry into any other ‘pubhc conveyance without
sous notice of the disease to the owner or driver.

l'ew';‘llcl,:alsser:ond absolutely prohibits the owner, driver or ’conductor of a
ublic conveyance knowingly carrying an infectious person in a conveyance
gsed for the carriage of persons at scparate fares, and confers on him a
right to refuse to carry an infectious passenger in other public convcyanlccs
w%gthout a deposit to cover loss or cxpenses of disinfection. It furt 11(311'
imposes on him a duty to give notice to the local medical officer of health

and to have the vehicle disinfected.

i i i f Births and
161 () reproduces Section 9 (b) of the Registration o
Deaitl:.ls"ffct, 19(2‘ (g?. We understand that no regulations have as yet been

made under the section.

e 162 (k) reproduces Section 10 of tpe Infectious Disease (Preven-
tion(;h?&tgt, 189(0 )(i).pThe earlier code relating to the removal oft l)or(}}l(:z
(Section 142 of the Act of 1875) (k) is repeal.ed without re-enactment. The
reference in Section 10 of the Act of 1890 (7) to _the bodies of perso(ristl e
have died from infectious disease has been omitted on the ground that,

i i i t, the real
+h has occurred from infectious disease or not,
o cxdonis o« the removal of the body is that of danger to the health

und for orderin >
g;oother PErsons. For similar reasons the reference to a period of 48 hours

after death has been omittedl.1 . - ted
ference to cremation has been 1mse . ) -
%1::: clause provides for an order being made on a certificate of the medical

i i icati i renient
£ health and not necessarily on his applicaiion. This more conv
ogti)it:i?lre was adopted in Section 89 of the Public Health (London) Act,

1891 (I).
i i i Prevention) Act,
e 163 (m).—Section 9 of the Infectious Disease ( itior ‘
18951(?:;8 uses t(he)words “ in order to prevent the risk of comtnu-:-nca_tmg an;y
infectiouis disease or of spreading infection . The )VOI'.(IS in 1ta,1,1cs have
been omitted as having the same meaning as * spreading infection .

i local autho-

166 (0).—Section 122 of the Act of 1875 (p) enables a loca
rityc’lc?)u?rovidg )“ attendance . The word is omitted here and in othell'
similar passages in the Bill on the ground that under Part IV of the Lolca
Government Act, 1933, local authorities have a general power to employ

the necessary officers and servants.
Clause 167 (g) Tepresents 2 comb
of 1875 (r) (the remainder of the s

the Bill), Sections 120 and 121 (s) of the sam
InfectioLs Disease (Prevention) Act, 1890 (2),

7 (u). .
190(‘)1(1 )the question of the payment of compensation, see the note on

Clause 275 (v).

ination of part of Section 46 of the Act
ection being reproduced in Part II of
e Act, Sections 5 and 6 of the
and Section 66 of the Act of

(b) Now ss. 159 and 160 of t}_lﬁe Act, pp. 176, 177, anle.
(c) 13 Halsbury’s Statutes 676. () Ibid., 934

(d) Ibid., 677. )
0 o e o R ettas h ?’?ﬁe date of the Act referred to should be

(g) 15 Halsbury’s Statutes 771.

e ; 'g Statutes 821.
. le. 1} 13 Halsbury’s Statutes
?’3 ﬁgg,séSI;.Z of the Act, p. 178, anic (( l; lé %&Ilzlln)ury”s g%agugz.: }3(2}’34
2 & 168 of the Act, p. 178, anfe.  (n) 13 Halsbury’s Statutes 820.
((g;) Iqut’)ov;vss: 166 c?f the Act, g 179, ante. p) 13 Halsbury's Statutes 675.

(g) Now s. 167 of the Act, p. 180, ante. (&-)) }g'{?aés]j%urgl’g Statutes 645.
i id., . .
((32) ?ggﬂ, %7345 078 (v) Now s. 278 of the Act, p. 242, ante.
. .

e o e e
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Clause 169 (w) reproduces Scction 124 of the Act of 1875 (a), but the
language has been to some extent assimilated to that of Clause 172 (y)
which reproduces Section 62 of the Act of 1925 (z) dealing with the removal
of persons suffering from tuberculosis. The wide distinction between tuber-
culosis and other infectious diseases as regards length of treatment makes it
necessary to retain the two scparate provisions. TFollowing the existing
law, the clause differs from the provision relating to tuberculosis patients
in not cnabling patients to be detained under the removal order.

Clause 170 (a).—Section 12 of the Infectious Disease (Prevention) Act,
1890 (D), provides that a justice of the peace *“ acting in and for the district
of the local authority *’ may make an order directing the detention in hospital
* at the cost of the local authority > of an infectious patient whose discharge
might be dangerous. This apparently enables a justice in any part of the
country to make an order directed to a patient and to a hospital in any
other part of the country. This jurisdiction would be unsatisfactory, if
not impracticable, and the clause accordingly provides that the justice must
be one acting in and for the district in which the hospital is situate.

It is not clear under the original section upon what local authority the
cost is to fall. If the home of the patient and the hospital are in the same
district, no difficulty arises. If, as will often be the case, the patient lives
in a county and the hospital is in a neighbouring county borough, the appli-
cation for detention may be made either by the county or by the county
borough authorities. Subsection (1) of the clause places the financial
responsibility on the applying authority, but the proviso secures that this
is not to affect any contractual arrangements made between the two councils.
Thus, if the patient whose home is in the county is, by arrangement, accom-
modated in a hospital belonging to the county borough, the liability of the
county or district council will continue notwithstanding that the application
to the justice is made by the county borough council.

Clause 171 (c).—Section 1 of the Act of 1921 (d), which is reproduced in
this clause, contains an elaborate provision designed to secure that arrange-
ments made with the approval of the Minister prior to the commencement
of the Aect (including in the case of Wales arrangements made with the
King Edward VII Welsh National Memorial Association) are to be regarded
as adequate arrangements for the purposes of the Act. It further contains
a special default power enabling the Minister, if not satisfied that the arrange-
ments in any area are adequate, to make the necessary arrangements himself
and recover the expenses from the council.

We are satisfied that in view of the time which has elapsed since the
passing of that Act both the special saving and the special default power
may now be regarded as unnecessary. Moreover the beneficent work of the
King Edward VII Welsh National Memorial Association is so well known
that it is superfluous to state that arrangements may be made with it under
the Act. The clause has accordingly been drawn in a much shorter and
simpler form than the original section.

Clause 172 (e) reproduces Section 62 of the Act of 1925 (f), with the
substitution of the phrase * tuberculosis of the respiratory tract * for * pul-
monary tuberculosis . The former phrase is that used in the Public Health
(Prevention of Tuberculosis) Regulations, 1925.

Under subsection (4) of this section, if an order is made for the removal
to hospital of a tuberculous patient, the local authority or county council
must bear the cost of his removal and maintenance. Further, the local
authority or council may, and, if required by the court, must, make such
contribution towards the maintenance of the patient’s dependants as the

(w) Now s. 169 of the Act p. 181, ante. (x) 13 Halsbury’s Statutes 675.
{(y) Now s. 172 of the Act, p. 183, anie. (z) 13 Halsbury’s Statutes 1142.
(¢} Now s. 170 of the Act, p. 182, anie. () 13 Halsbury’s Statutes 821.

(c) Now 8. 171 of the Act, p. 182, ante. (d) 13 Halsbury’s Statutes 971.
(e} Now s, 172 of the Act, p. 183, ante. (f) 13 Halsbury’s Statutes 1142,

P.H.A.—14
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authority or council think fit or as the court may direct. On

hand, under Clause 184 (g) of the Bill a local autl?oritv or countt)lu:?o?ltlilceill‘
maintaining a tuberculous patient in a hospital or sanatorium have power to
recover from him or the persons liable to maintain him, the whole or such
part of the costs of maintenance as is reasonable in view of his or iheir
ﬁnanglal resources. ‘Thus Section 62 of the Act of 1923 (%) places a patient
who is compelied to cnter a hospital in a much more favourable( pI())sition
than one who enters voluntarily, since in the former case the authority are
required to pay the cost of the maintenance of the patient and may ‘be
called upon to maintain his relatives, whereas in the latter they have pgwer
to recover from him or his relatives the cost of his maintenance. This
curious situation no doubt arises from the fact that in framing Section 62
(which was based on local legislation) Parliament was impressed by th;
consideration that the patient would in the public interest be deprived of
his liberty and earning power, and accordingly considered that the publie
should pay. It seems hardly possible, however, to reproduce in the same
Bill provisions the Joint effect of which is to put at a plain disadvantage the
person.\vho recognises that his proper course is to enter a sanatogrium
Accordingly, in order to reduce the inconsistency, Clause 172 is drafted 50
as to place the cost of removing and maintaining a person who is compelled
to enter a sanatorium on the same footing as the contribution towarcli)s the
maintenance of dependants, that is, to leave the matter to be dealt with

by the order of the court or, if the court prefers ith i
: . not to d ;
discretion of the local autho;ity or countyI::ouncil. > deal with it, to the

Clause 174 (i).—Section 8 of the Public Health (Prevention
ment of Disease) A_ct, 1913 (j), enables, but does not i‘equire local E::ﬁhz:"ii?:s
and county councils to make such arrangements as may be sanctioned b
the Minister for the treatment of tuberculosis. We understand that sinci
the replacement of the percentage grant by the block grant provided under
the Local Government Act, 1929, the Department do not attach importance
to the power of sanctioning arrangements, and it has accordingly been
omitted. ) The requirement of Ministerial approval of institutions for th
treatment of tuberculosis is retained in Clause 171 (k). ’

Clause 175 (1), which reproduces Section 7 of the Act of
been _shghtly redrafted., as the governing body of the seamen’s ;Jiilsigz)i'ul:lils
constituted under Section 64 of the National Health Insurance Act, 1924 (?1)’
as amended by the National Health Insurance Act, 1928 (o) ;10 longer
comprises representatives of approved societies. It has the;'efore begen
necessary to omit the provision that this governing body are to appoint
from among their own members » representatives of such societies. P

Clause 176 (p).—For the reason indicated in the
o o note on CI 74 (1
the words *‘ with the consent of the Minister ”” have been omitteda.u se 17 ()

‘ Clause 177 (q) reproduces Section 133 of the Act of 1875 (r

“ or contract with any person to provide ** have been omitted( a?s ugr?:c;:(s);g ;
in view of Section 266 of the Local Government Act, 1933 (s). Apart frorfl
this, the language of the section has been reproduced unaltered, notwith-
standing that the section, and in particular the word tempo;ary ” has
given 1ise to some difficulties of interpretation. Any attempt to redra’lft the
section would necessarily involve large problems of medical policy.

Clause 179 (t) reproduces Section 67 of th 5
to cinematograph films being added. ¢ Act of 1925 (), a reference

[PART 1V.

(9) Now s. 184 of the Act, p. 189, ante
(2) Now s. 173 of the Act, 11)) 184, ante.
(k) Now s. 171 of the Act, p. 182, anie.
(m) 13 Halsbury’s Statutes 973.

Eo; _ll;?zd., 5717 et seq.

g) Now 8. 177 of the Act, p. 186 .
(5) 26 Halsbury's Stabnbesdar. * e
(#) 13 Halsbury’s Statutes 1145.

(h) 13 Halsbury’s Statutes 1142.
((%; 11\13 Hals%'}l_l_-y’*f.s flfatutes 953.

ows. 1750 e Act, p. 185, anle.
(n) 20 Halsbury’s Stabutes 528, "
(») Now 8. 176 of the Act, p. 180, anle.
() 1T3 Halsbury’s Statutes 679.
(t) Now s. 179 of the Act, p. 187, anie.
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Clause 180 (v).—Scction 59 of the Act of 1929 (w) which is reproduced
in this clause does not provide for the regulations being laid before Parlia-
ment. For the reasons stated in paragraph 15 of the Report we have inserted
this requirement.

PART VI.—HOSPITALS, NURSING HOMES, ETC.

Clause 181 () reproduces Section 131 of the Act of 1875 (y), with certain
later amendments and extensions of that section. The following points
should be noted—

(a) The words “ the inhabitants of their district” have been replaced
by a reference to persons in the district. The meaning of the word “ inhabi-
tant  has given rise to a good deal of doubt, and in our opinion the power
to provide hospital accommodation should be granted in terms of the persons
who are for the time being within the district, whether inhabitants or not.
We believe that in general this will bring the law into conformity with
practice, since it is well known that in seaside resorts and other places
which at times have a large non-resident population, no distinction is made
in this matter between residents and non-residents. We understand that
in a few areas, notably those frequented by hop-pickers, some difficulties
have arisen, and that to meet these an order has recently been made under
Section 130 of the Act of 1875 (2) (S. R. & O. 1934, No. 674), the effect of
which is to place residents and non-residents on the same footing in the
matter of accommodation for infectious disease. The present clause which
applies to hospitals of all kinds carries this principle slightly further. It
will not affect the further and more important question, which we under-
stand is now under consideration, whether the existing law of settlement
should be altered as regards the duty of public assistance authorities to give
relief by way of institutional treatment.

(b) The words * temporary places for the reception of the sick,” which
have given rise to a good deal of misunderstanding, have been replaced by
a reference to clinics, dispensaries and out-patient departments. We under-
stand that the view was adopted by the Local Government Board, and has
since been maintained without challenge, that the powers of Section 131
of the Act of 1875 (a) are sufficiently wide to cover not only hospitals in the
ordinary sense but also out-patient centres or clinics where persons attend
for diagnosis and treatment.

(¢) Subsection (3) reproduces Section 64 of the Act of 1925 (b), but with-
out the words :—

* if the local authority are satisfied that by so doing they will maintain
or extend or increase the efficiency of hospital accommodation for the
sick inhabitants of their district.”

It need not be anticipated that a local authority will make a subscription,
unless they are satisfied that it is advantageous to do so, and the words
have accordingly been omitted as unnecessary.

(d) The latter half of subsection (3) of the clause represents Section 64 (2)
of the Act of 1925 (b), as amended by Section 75 of the Local Government
Aect, 1929 (c). Orders under the latter section must be laid before Parliament
and are subject to annulment by resolution. In considering an identical pro-
vision with respect to the expenses of parish councils and parish meetings,
the Joint Select Committee on the Loecal Government Bill of 1988 struck out
the provision requiring orders of this type to be laid before Parliament on
the ground that the orders were executive rather than legislative in
character. Following this principle we have omitted the similar requirement.

() 10 Halsbury’s Statutes 924.
(y) 13 Halsbury’s Statutes 678.
(a) Ibid.

(¢) 10 Halsbury’s Statutes 932.

(») Now s. 180 of the Act, p. 187, ante.
() Now s. 181 of the Act, p. 188, ante.
(z) Ibid.

(b) Ibid., 1143.
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Clause 182 (d).—Section 13 of the Local Government Act, 1929 (¢), pro-
vides that ** The council of every county or county borough shall, when
making provision for hospital accommodation in discharge of the functions
transferred to them under this Parl of this Act, consult such committee or
other body as they consider to represent both the governing bodies and the
medical and surgical stafls of the voluntary hospitals providing serviees in
or for the benefit of the county or county borough as to the accommodation
to be provided and as to the purposes for which it is to be used.” The
functions transferred to counties and county boroughs under Part I of the
Act of 1929 related to poor law, infant life protection and vaccination. Of
these functions, hospitals are required for poor law purposes only, but the
section was in fact repealed so far as it related to poor law functions, by
the Poor Law Act, 1930, and reproduced in that Act. In these circum-
stances it appears that, strictly speaking, Section 13 could be repealed as
spent. Our attention was, however, drawn to the following extract from
the Circular on the Act of 1929 issued by the Ministry of Health in April,
1929 :—

‘“ The provisions of Section 13 of the Act have been designed . . .
to secure that by consultation between the local authorities and local
bodies representing voluntary hospitals the provision and use of hospital
accommodation in every area is not achieved to the accompaniment of
any unnecessary and wasteful competition between public and voluntary
bodies . . .

““ It is the confident hope and expectation of the Minister that as
procedure under Section 13 becomes established and regular, it may
lead to wider arrangements for the fullest consultation between the
local authority and the medical profession, not merely in regard to
institutional accommodation and its use, but also in regard to those
numerous developments in the health provision of the people which are
implicit in the new organisation laid down by the Act.”

In view of this expression of opinion, we have thought it right to include
in the Bill a provision requiring consultation with hospital authorities
whenever a local authority or county council propose to provide hospital
accommodation, except where the accommodation is required for the treat-
ment of infectious disease. As voluntary hospitals make little or no provision
for infectious diseases, consultation in this case appears to be unnecessary.

Clause 183 (f) reproduces Section 65 of the Act of 1925 (g), but enlarges
it by conferring the power on county councils as well as on local authorities.
This is not a substantial extension of the law, since county councils have a
general power under Section 72 of the Housing Act, 1925 (h), to provide
accommodation for any of their employees. It may, however, be convenient
in some cases that the accommodation should be provided, not under the
Housing Acts, but as part of the expenses of the provision of the hospital.

Clause 184 (i).—See paragraphs 101-3 of the Report.

Clause 189 (k) reproduces Section 8 of the Nursing Homes Registration
Act, 1927 (1), but omits from subsection (3) the provision with regard to an
appeal from a court of summary jurisdiction, since the matter is dealt with
in the general Part of the Bill (see Clause 293) (m).

Clause 194 (n) reproduces Section 9 of the Nursing Homes Registration
Act, 1927 (0), in a somewhat amplified form so as to make it clear that if a
county council delegate their powers under the Act to the council of a county
district, the powers of the county medical officer of health under the Act
are transferred to the medieal officer of health of the district.

(d) Nows. 182 of the Act, p. 188, anle. (¢) 10 Halsbury’s Statutes 891.

(f) Now s. 183 of the Act, p. 189, anfe. (g) 13 Halsbury’s Statutes 1144.

(R) Ibid., 1041. (i) Now s. 184 of the Act, p. 189, anie.
(k) Now s. 189 of the Act, p. 195, anfe.  (I) 11 Halsbury’s Statutes 786.

(m) Now s. 301 of the Act, p. 258, anfe. {n) Now 8. 194 of the Act, p. 197, anle.
(o) 11 Halsbury’s Statutes 788.
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Clause 196 (p).—See paragraph 104 of the Report.

Clause 197 (g).—Under Section 123 of the Act of 1875 (7), local autho-
ritiecs are empowered to provide ambulances for persons suffering from
infectious disorders, and to pay the cxpense of conveying such persons to a
hospital or other destination. Section 50 of the Act of 1907 (s), e:nables a
local authority to provide an ambulance for use in the case of accidents or
other sudden or urgent disability, and to allow it to be used by other local
authorities or persons on terms to be agreed. Section 13 of the Isolation
Hospitals Act, 1893 (t), requircs an isolation hospital to be provided with an
ambulance for conveying patients to the hospital. Section 63 of the Act
of 1925 (1), enables ambulances provided either under the Act of 1875 or
the Act of 1893 to be used for the conveyance of persons discharged from a
hospital, and also for the conveyance of sick persons not suffering from
infectious disease, and enables reasonable charges to be made for their use
for these purposes. This clause replaces these provisions with a power In
general terms and extends it to county councils.

Clause 198 (v).—Under Section 141 of the Act of 1875 (w), a Iocal authority
may, and if required by the Minister of Health shall, provide and fit up a
mortuary, and may make byelaws with respect to the management, and
charges for the use, of the mortuary. They are also empowered to pl.'owde
for the decent and economical interment of any dead body received in the
mortuary. _ .

Under Section 143 (x) of the Act of 1875 a local authority may provide a
proper place (otherwise than at a workhouse or at a mortuary) for the re-
ception of dead bodies during the time required to conduct a post-mortem
examination ordered by a coroner or other duly constituted authority, and
may make regulations with respect to the management of such place.

As regards mortuaries, Section 42 of the Burial Act, 1852 (y), provides
that—* It shall be lawful for any burial board, with the approval of the
vestry, and subject to the provisions of this Act and the regulations to be
made thereunder, and for the churchwardens and overseers of the poor of
any parish . . . for which a burial board shall not have been appqmted
under this Act, by the direction of the vestry and subject as aforesaid, to
hire, take on lease, or otherwise to provide fit and proper places in which
bodies may be received and taken care of previously to interment, and to
make arrangements for the reception and care of the bodies to be deposited
therein,”” The operation of this section was extended throughout the
country by Section 7 of the Burial Act, 1853 (=2). ' _

In many urban areas, the borough or district council are the burial
board, and in rural parishes having a parish council the parish council are
the burial board. Moreover, under the Overseers Order, 1927, the powers
of the churchwardens and overseers under Section 42 of the Act of 1852
were transferred to the rating authority in urban areas, and to the parish
council in rural parishes having a parish council.

It will be seen therefore that mortuaries can be provided— .

(a) in boroughs and urban districts, by the bo.rough or district
council either (i) under the Public Health Acts, or (ii) as burial boa_l:'d
under the Burial Acts, or (iii) as rating authority under the Burial
Acts, if there is no burial board for the borough ;

(b) in rural districts, by the district council under the Public Health
Acts ;

(¢) in rural parishes having a parish council, by the parish council
either as burial board or as successors to the overseers under the Burial

Acts ;

(p) Now s. 196 of the Act, p. 198, anfe.  (g) Now s. 197 of the Act, p. 198, anie.
(r) 13 Halsbury’s Statutes 675. (s) Ibid., 930.
(1) Ibid., 865. (w) Ibid., 1143.

(v) Now s. 198 of the Act, p. 198, anle.  {w) 13 Halsbury’s Statutes 682.
() Ibid., 688. () 2 Halsbury’s Statutes 204.

(z) Ibid., 213.
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422 Public Health Act, 1936

(d) in rural parishes not having a parish council, by the burial board
under the Burial Acts,

This clause, so far as it relates to mortuaries, amalgamates the provisions
of the Act of 1875 and those of the Burial Act, 1852, by enabling a local
authority or a parish council to provide a mortuary, and requiring them
to do so, if directed by the Minister of Health. Section 42 of the Burial
Act, 1852 (a), will remain in force for elected burial boards only.

As regards post-mortem rooms, the clause reproduces Section 143 of the
Act of 1875 (), subjcet to the following alterations :—

(a) a power to provide a post-mortem room is conferred on a parish
council ;

(b) the local authority or parish council may be required by the
Minister of Health to provide a post-mortem room.

(¢) a power to charge for the use of a post-mortem room is conferred ;

(d) a power to make byelaws is substituted for a power to make
regulations ;

(e) the words ° otherwise than at a workhouse or mortuary ” are
omitted. The most convenient place for a post-mortem room is at a
mortuary, and provided that the room is properly separated from the
rest of the mortuary there appears to be no good rcason why it should
not form part of the same building.

[PART 1V.

PART VII..NOTIFICATION OF BIRTHS; MATERNITY AND
CHILD WELFARE AND CHILD LIFE PROTECTION.

Clause 200 (c).—See paragraph 106 of the Report. The provisions in
Section 60 of the Local Government Act, 1929 (d), with regard to transfer
of property and liabilities, and transfer, superannuation and compensation
of officers are not reproduced in the clause as they are covered by general
provisions (Clauses 312 and 818) (¢) in Part XII of the Bill.

Clause 201 (f).—See paragraph 28 of the Report.
Clause 202 (g).—See paragraph 108 of the Report.

Clause 208 (h).—Under Section 1 (2) of the Notification of Births (Exten-
sion) Act, 1915 (i), a district medical officer of health is required to send
duplicates of notices to the county medical officer of health only in cases
where the Notification of Births Act, 1907, came into foree by virtue of the
Act of 1915. Thus, medical officers of health of county districts which had
voluntarily adopted the earlier Act were exempted from this duty. We
understand that there are about 60 cases to which this exemption applies.
Whatever the ground for inserting this exemption may have been in 1915,
we are clear that at the present day it would be unfortunate to maintain
an arbitrary distinction between authorities which adopted the earlier Act
voluntarily, and those which did not, and accordingly subsection (6) of the
clause which re-enacts Section 1 (2) of the Act of 1915 () omits the limiting
words and imposes the duty on the medical officer of health of every county
district.

Clause 204 (§).—The combination of Section 2 (1) of the Notification of
Births (Extension) Act, 1915 (k), and Section 1 of the Maternity and Child
Welfare Act, 1918 (I), presents some difficulty. Under the earlier section
a local authority is empowered, for the purpose of the care of expectant

(e} 2 Halsbury’s Statutes 404. (b) 13 Halsbury’s Statutes 683.

(¢) Now s. 200 of the Act, p. 200, anfe.  (d) 10 Halsbury’s Statutes 924.

(e) Now ss. 326, 327 of the Act, pp. 270-272, anle.

(f) Now s. 201 of the Act, p. 201, anfe. (g) Now s. 202 of the Act, p. 202, ante.
(k) Now s. 203 of the Act, p. 202, ante. (i) 15 Halsbury’s Statutes 767.

(7) Now s. 204 of the Act, p. 203, anfe. (k) 15 Halsbury’s Statutes 767.

() 11 Halsbury’s Statutes 742.
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mothers, nursing mothers and young children, to exercise any powers which
a sanitary authority has under the Public Health Acts, 1875 to 1907. Under
the later section a local authority is empowered to make such arrangements
as may be sanctioned by the Minister for attending to the health of expectant
mothers and nursing mothers, and children who have not attained the age
of five years and are not being educated in schools recognised by the Board
of Education. The earlier section uses the word * care *, which appears to
be wider than * health * in the later section, but limits the power by reference
to the powers of the Public Health Acts. Further, the carlier section,
unlike the later, does not require any sanction or approval on the part of
the Minister.

We understand that Section 2 (1) (Il) was inserted in the Act of 1915
mainly to enable local authorities to exercise the powers of the Public Health
Acts for providing premises for maternity work, and for that purpose acquiring
land, borrowing money, etc. The Act of 1918 which confers a general power
to make such arrangements as may be sanctioned by the Minister is probably
wide enough for these purposes, and accordingly if it were not for the use
of the word “ care” the section might safely be repealed without repro-
duction. We understand, however, that a good deal of importance has
been attached to the distinction between this word and the word * health »’,
and that for that reason the mere repeal of the section might give rise to
difficulties.

It has also been brought to our notice that since the abolition of the
percentage grants for maternity and child welfare work and their replace-
ment by the block grant provided under the Local Government Act, 1929,
the policy of the Ministry has been to relax the minute control of maternity
and child welfare arrangements which had previously been in operation.
To meet these points we have redrafted the provisions by omitting Section 2
(1) of the Act 0of 1915 (Il) as a separate power and slightly altering the language
of the Act of 1918 so as to empower a local authority or county council,
subject to the general approval of the Minister, to make such arrangements
as they think fit for the care of expectant and nursing mothers and of the
children referred to in that Act.

Section 59 of the Act of 1929 (m) which is reproduced in this clause does
not provide for the regulations being laid before Parliament. For the
reasons stated in paragraph 15 of the Report we have inserted this require-
ment.

Clause 205 (n) reproduces Section 61 of the Factory and Workshop Act,
1901 (0). The central administration of this provision was transferred to
the Ministry of Health from the Home Office by an Order in Council
(S. R. & O. 958, 1921) made under the Ministry of Health Act, 1919, and its
subject matter makes it more appropriate for public health than for factory
legislation. (See also Clause 153 (p) in Part V.)

In incorporating the provision in the Bill the opportunity has been taken
to substitute a maximum for a minimum penalty in respect of a second
offence, while the distinction between offences committed during the day
and during the night has been abandoned.

Clause 206 (q) reproduces Section 1 of the Children Act, 1908 (7), and
Section 65 of the Children and Young Persons Act, 1932 (s).

The preceding clauses in this Part dealing with maternity and child
welfare relate to mothers and to children under five. This and the following
clauses reproduce provisions of the Children Acts, 1908 and 1932, which are
in terms of infant life protection though they apply to persons under the
age of nine. In reproducing them in the Bill *“ child > has been substituted
for “ infant .

(I} Now 5. 204 of the Act, p. 203, ante.
(n) Now s. 205 of the Act, p. 204, ante.
(p) Now 5. 153 of the Act, p. 174, anle.
{r) 9 Halsbury’s Statutes 795.

(m) 10 Halsbury’s Statutes 924.

(o) 8 Halsbury’s Statutes 551.

(g) Now s. 2006 of the Act, p. 204, anie.
(s} 25 Halsbury’s Statutes 252.
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The provision that it _shall be 2 good defence against a charge of failure
to give the required notice to prove that the child was received upon an
Emergencydaltlld that notlllce was given within fwelve hours thereafter has

een amended so as to allow of such emergencey notices bei iv ithi
twenty-four hours. S cihg given within

Our attention was called to the fact that occasionall i

. _ 1 . ally children to whom
this Part of the Bill applies are lodged in one house by day and in another
by night, and that doubts have been expressed whether under the present
law the notice must state the address of both premises. Subsection (2) of
the clause introduces words to make this point clear.

Clause 209 (1).—Section 2 (3) of the Children Act, 1908 (%), which em-
powers welfare authorities to combine, has been omitted as being unnecessary
in view of the general powers conferred by Section 91 of the Local Govern-
ment Act, 1933 (v), and by Clause 270 of the Bill (w).

Clause_ 215 (@).—The section reproduced in this clause makes it an offence
to advertise that a person will undertake the nursing and maintenance of a
child under 9 years of age without publishing the advertiser’s name and
residence. It has been brought to our notice that the section can be and
sometimes is evaded by the publication of advertisements which indicate
plainly enough that the advertiser keeps a home of the kind at which the
section is aimed but do not in terms mention the age of the children. We
have accordingly omitted the italicised words. The effect will be slightly
;1‘1?3 1;1;1;1; Zl;edseféigon, but the requirement that the advertiser shall puti)lish

address is not an oner ren i

intended to receive older children. ous one, even in the case of a home

_ Clause 2186 (y).—The provision in Section 8 of the Act of 1908 (2) specify-
ing the manner in which notice is to be given to a welfare authority is omitted
in view of the general provision with regard to notices to local authorities
in Section 286 of the Local Government Act, 1933 (¢). In the case of notice
to a coroner the obligation to send notice by regisiered letter has been replaced
in the general Clause 279 (b) by an obligation to send it by prepaid letter
This accords with the procedure of Section 286. .

Clause 217 (¢).—Section 98 (1) of the Children and Yo
{ ung Persons Act,
1933 (d), enables Rroceedmgs to be taken for offences under that Act or under
Part I of the C}nldren Act, 1908, either by the welfare authority or the
poor Jaw authority. Part I of the Act of 1908 is reproduced in this Part
of the Bill, and accordingly the subsection so far as it relates to Part I should
on a true consolidation, be reproduced here. It seems, however, thaé
offences under Part T of the Act of 1908 are of a kind that ecannot conveniently
{)}f:isdealt mi;];ll by fany autho;)ity other than the welfare authority, and for

lis reason the reference to Part I in Section 98 (1) i i
this reason the referer (1) is repealed by the Bill
Section 9 of the Children Act, 1908 (e) i i
A n Act, , provides that a person guilty of
an offence under the provisions reproduced in the Bill shall be %l;blgr to
imprisonment for a term not exceeding six months or to a fine not exceed-
1;.% ;:igenty-ﬁve pounds. Tlie clause, following the usual modern practice,
) es, as maximum penalty, that a person guilty of )it
habrll?thth to imprisonment and to a ﬁnel.) guilty of an offence shall be
e clause omits the requirement that fines shall be paid fo the wel

authority. On this point see paragraph 122 of the Repoi')t. welfare

Clause 218 (fj.—This clause is new. It seems reasonabl

; . that the welfare
authority should be empowered to defray the expense % mai

child removed to a place of safety. 7 xpenses of maintenance of

(f) Now s. 209 of the Act, p. 208, ante. (u) 9 Halsbury’s Statutes 796.

(v) 26 Halsbury's Statutes 355 (w) Nows. 272
. . of the Act, p. 240 .
g)) §§; ﬁbﬂg’gfs{a% ]ﬁgg, %8209, ante. Ey; gﬁov]cri si %’16 of the Act: g 209: Zggg
. a alsbury’s Statutes 457.
23% 12?&)%51 %85 o,f the Act, p. 248, anfe. (¢} Now s. 217 of the .Atlcigsp.?‘)..’?OQ, anle.
alsbury’s Statutes 234. (e) 9 Halshury’s Statutes 799.

(f) Now s. 218 of the Act, p. 209, anfe.

T
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Clause 219 (g).—Paragraph (c) excepts from the provisions of this Part
voluntary homes under the Children and Young Persons Act, 1933, provided
that they are supported wholly or mainly by voluntary contributions.
Under the Children and Young Persons Act, 1932, the exception extends
to a voluntary home supported wholly or partly by voluntary contributions.
This was an amendment of the earlier law which provided for exception
only of institutions ‘ conducted in good faith for religious or charitable

purposes.” We understand that since the passing of the Children and Young

Persons Act, 1932, instances have come to light where homes which are in

fact conducted on a commercial basis have been able to register themselves

as voluntary homes, and thus escape control, by proving that they have
The substitution of

received a trifling number of voluntary contributions.
the words * or mainly »* for the words of the Act of 1932 is designed to

prevent this evasion.

Clause 220 (h)—The provisions in the Bill relating to child life protection
have been amended by bringing within the definition of ¢ relative >’ persons
who are relatives by adoption under the Adoption of Children Act, 1926.

PART VIIL—BATHS, WASHHOUSES AND BATHING PLACES.

Clause 221 (i).—Under Section 24 of the Baths and Washhouses Act,
1846 (k), the baths authority were empowered to purchase or lease land in
the area of the authority, and under Section 27 of the same Act (I) trustees
were empowered to sell or lease to a baths authority baths in the area of the
authority. The Act of 1882 extended these powers by inserting the words
“or in the immediate neighbourhood of ”. For the reasons indicated in
the note on Clause 271 references to the area of the authority have been
omitted. :

The words * either open or covered > have been inserted in paragraph (b)
of the clause in order to make it clear that open-air baths can be provided
whether as forming part of a recreation ground or not ; see paragraph 111

of the Report.

Clause 222 (m) reproduces Section 85 of the Public Health Act, 1925 (),
but adopting the more modern and less expensive procedure replaces an
obligation to publish the proposed scale of charges in a local newspaper by an
obligation to deposit it and advertise the place where it may be inspected.

Clause 223 (0) reproduces the existing byelaw-making powers for the

regulation of baths and washhouses, but slightly extends them by enabhling
he exclusion from baths of undesirable

byelaws to be made providing for t
persons. This power is common in local Acts and is advisable on grounds

of public health.

Clause 225 (p) Tepresents provisions common in local Acts enabling the
Tocal authority to close baths temporarily for the use of clubs and schools
and for regattas and the like, and to make charges for admission to, or for
the use of, the baths at these times.

The local Act clauses frequently limit the periods during which the bath
may be closed to the public, e.g. for not more than three hours in the day.
The number of baths belonging to different authorities, and other circum-
stances, differ so widely that it would be unnecessarily hampering to insert
any such limit in a general Act.

Clause 226 (q) reproduces Section 2 of the Baths and Washhouses Act,
1899 (r), and Section 87 of the Public Health Act, 1925 (s). Section 8 of

(¢9) Now s. 219 of the Act, p. 210, ante. (B) Now s. 220 of the Act, p. 211, ante.

(i) Now s. 221 of the Act, p. 212, ante. (k) 13 Halsbury’s Statutes 526.
(m) Now s. 222 of the Act, p. 212, ante.

(1) Ibid., 527.

{n) 13 Halsbury’s Statutes 1153. (0) Now s. 223 of the Act, p. 213, anle.
(p) Now s. 225 of the Act, p. 218, ante. (q) Now s. 226 of the Act, p. 213, ante.
() 13 Halsbury’s Statutes 880. (s) Ibid., 1154.
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the forn_ler f\c_t, which provides that in places in which the Disorderly Houses
Aect, 1751, is in force a licence for music or dancing under that Act may be
granted to the baths authority, is repealed without re-enactment. The Act
of 1751 applicd only to the Cities of London and Westminster, and 1o places
within 20 miles thereof. The combined effcct of the Music and Dancing
Licences _(Mlddlesex) Act, 1894 (t), Part VI of the Surrey County Council
Act, 1925 (u), and the Home Counties (Music and Dancing) Licensing Act
1926 (v), appears to be to repeal the licensing provisions of the Act of 1751
emeapt in sqdfar az they relate to London itself.
n providing that swimming baths may be closed durin i

whe_}l so closed may be used for entertaiiments, Section §7ﬂ(§‘ ‘t‘lr':::tf\rcs I::)(}‘
1925 (w) restricts the type of entertainments which may be provided by a
local authority, inter alia, to cinematograph films illustrative of questions
relating to health or disecase. In reproducing this provision the phrase
Junctions of the local authority has been substituted. P

Clause 227 (x).—See paragraph 19 of the Report.

Clause 229 (y) reproduces Section 28 of the Baths and W
( ce 2 ashhous
1846 (z), but with the addition of a reference to electricity undertakefss. Act

Clause 230 (2z).~—See paragraph 111 of the Report.

Clause 231 (a) reproduces provisions of the Towns Poli

; ) ) _ olice Clauses Act,
1847 (whch_} are incorporated in the public health law by Section 171 of t(lzlc
Act ](J)i' IS'T:), eclls extended by Section 92 of the Act of 1907) (b). In para-
%'éaeﬁ adSi e)d.an (c) of the clause references to bathing huts and tents have

PART IX.—COMMON LODGING-HOUSES.

Clause 234 (c).—See paragraphs 1147 of the Report.

Clause 235 (d).—Proviso (a) of this clause is new. B inui

. continuing fi
ﬁh;ee months after the commencement of the Bill the registration ofg ar?;
person registered at that date it will allow a necessary interval for registration
to be effected under the provisions of Clause 236.

Clause 237 (e).—Subsections (1) and (2) of this clause combi ion 7
of the Act pf 1875 (f) and Section 69 of tl(le Act of 1907 (g) tog;)tggrS‘%:ﬁOﬁc;fi
Act extensions of these sections. Under the earlier Act a house must before
registration be inspected and approved, and the local authority may refuse
registration, if the applicant does not produce a certificate of character
signed by three persons having a specified property qualification. Registra-
tion, if effected, continues indefinitely during the life of the lodging-house
Iﬁeeper, 1:1);11::: lfkhe is convieted of a third offence, the court may decide that

e is not to keep a common lodging- ithi ey i
Re Is not fo e celx)l i ging-house within five years without the

Under Section 69 of the later Act the local authority ma ir di
cretion refuse fo register a person as a common lodging-li}ouse};c::pgegnﬁ::s
satisfied of his character and his fitness for the position. The regis’tration
remains in force for a period, not exceeding one year, to be fixed by the
authority, but may be renewed. The latter provision, however, only applies
to persons newly registered ‘ after the commencement of this ,section ” i.e
gfte::: thsodzte when the section is put in force in the district. I’Jnciel:
: I?Z ]1:21g1i S;:; a(tizy r;).f the same Act on a third conviction the court may cancel

e e ———————— e =
)

axmeny T
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While Section 69 of the Act of 1907 (i) placed the registration of keepers
on an annual basis, it made no change in the registration of the houses ; and
under the Act of 1875 these, when once registered, continue on the register
without renewal, save that the local authority may suspend registration
until a proper supply of water is provided. In local Acts, however, it is
commonly provided that the registration of a house shall be for a period
not exceeding a year. The clause combines the sections of the Acts of
1875 and 1907 with these local Act precedents. It also assimilates the
language to that of Clauses 187 to 195 of the Bill which reproduce the Nursing
Homes Registration Act, 1927, a more modern code, by providing for the
registration of a specified person in respect of a specified common lodging-
house and enacting that this single registration of both keeper and house
shall be for a period not exceeding a year. It also provides for the registra-
tion of any deputy keeper.

Local Acts usually make it a condition of registration that the house
shall be suitably equipped. Sections 81 of the Act of 1875 (k) and 74 of the
Act of 1907 (I) contain detailed provisions with regard to the supply of water
and to sanitary conveniences. These latter provisions can without loss be
shortened and simplified, and they are replaced by proviso (b) (ii) to sub-
section (1) of the clause. A reference to means of escape in case of fire has
been added and for this reason common lodging-houses have not been
included in Clause 59 of the Bill.

Subsection (3) which requires the local authority to state the grounds of
their refusal to register, if called upon to do so, follows local Act precedents

and also corresponds with the Nursing Homes code.

Clause 238 (m).—No right of appeal against a refusal to grant or renew
registration is expressly conferred by the sections in the Acts of 1875 and
1907 dealing with this subject, but as regards the latter Act it would appear
that the case falls under Section 7 (1) (b), and that an appeal lies to a court
of quarter sessions. The clause, following the precedent of Section 8 (3) of
the Nursing Homes Registration Act, 1927 (n) (Clause 189 of the Bill (0))
provides for an appeal to a court of summary jurisdiction. The further
right of appeal to quarter sessions conferred by that subsection is omitted
from the present clause and dealt with generally in Clause 293 (p) of the

Bill.

Clause 239 (g).—Under Section 80 of the Act of 1875 (r) there is an
absolute obligation on every local authority to make byelaws relating to
common lodging-houses. There are many districts in which no such houses
exist, and the clause following the principle adopted in other parts of the
draft Bill, imposes an obligation only if the Minister so requires.

Paragraph (b) takes the place of Section 82 of the Act of 1875 (s). Details
as to lime washing can be more conveniently dealt with by byelaw than in

the statute itself.

Clause 246 (t).—The power to cancel the registration of the keeper of a
common lodging-house is taken from Section 72 of the Act of 1907 (u). A
provision has been added enabling the court to disqualify the keeper for
such period as it thinks fit for further registration. In the absence of this

provision it would be possible for the local authority under Clause 237 (v)

to register again a person whose previous registration had immediately

before been cancelled_.

(7) 13 Halsbury’'s Statutes 936. (%) Ibid., 660.
, . 220, ante.

{m) Now s. 239 of the Act
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() 19 Halsbury’s Statutes 349.
(v) 19 Halsbury’s Statutes 363.

() Now s. 227 of the Act, p. 215, anle.

(z) 13 Halsbury’s Statutes 528.

(z) Now s. 231 of the Act, p. 216, anfe.
(¢) Now s. 235 of the Act, p. 218, anfe.
(e) Now s. 238 of the Act, p. 219, ante.

(u) Not printed in Halsbury’s Statutes.

(w) 13 Halsbury’s Statutes 1154.

() Now s. 229 of the Act, p. 215, ant
(22) Now 8. 230 of the Act, p. 215, anio,

(b) 13 Halsbury’s Statutes 946.

(d) Now s. 236 of the Act, p. 218, anic.

(/) 13 Halsbury’s Statutes 657.

(1) Ibid., 937.

(n) 11 Halsbury’s Statutes 786.

(p) Now s. 301 of the Act, p. 258, ante.
() 13 Halsbury’s Statutes 6358.

(1) Now s. 247 of the Act, p. 223, anfe.
(v) Now s. 238 of the Act, p. 219, anfe.

(o) Now s. 189 of the Act, p. 195, ante.
(¢) Now s. 240 of the Act, p. 220, ante.
(s) Ibid.

{(u) 13 Halsbury’s Statutes 937.
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(g) Ibid., 936. (k) Ibid., 937.
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PART X.—CANAL BOATS.

Clause 250 (w).—Section 9 of the Act of 1877 (x) provides that before
coming inlo operation regulations must be laid before Parliament for 40 days.
In so far as this requirement is aimed at giving the public reasonable notice
of the regulations before they take effect it has virtually been superseded
by Section 1 of the Rules Publication Act, 1893 (y), which provides that in
the case of regulations which are required to be laid before Parliament,
40 days’ notice must be given of the Department’s intention to make the
regulations, and the draft regulations must be made available to the public
during that period. The clause is accordingly limited to the requirement
that the regulations shall be laid before Parliament.

Section 9 further requires the Local Government Board to take steps for
enabling persons interested in the Regulations under the Act to obtain
copies at such places in the neighbourhood of canals as the Board prescribe
on payment of a prescribed sum not exceeding 6d. In view of the fact
that all regulations of general application are now required to be put on sale
this provision has been omitted as unnecessary.

Clause 251 (z).—Subsection (3) reproduces the provision in Section 8 of
the Act of 1877 (a) that the master of the boat is to have the custody of one
of the certificates of registration, but elaborates it by providing that if he
ceases to be master, or if the boat ceases to be registered, he must hand
over the certificate to the owner. This was no doubt the intention of the
Act of 1877, which refers in Section 10 (b) to the case of the master of a boat
illegally detaining a certificate.

Subsection (5) of the clause, which confers a right of appeal to a court of
summary jurisdiction, is new, but follows the precedent of the provisions
relating to common lodging-houses : see the note on Clause 238.

Clause 254 (c).—In addition to the provisions reproduced in this clause,
Section 4 of the Canal Boats Act, 1884 (d), requires the Local Government
Board to present an annual report to Parliament as to the execution of the
Canal Boats Acts and also to cause enquiries to be made by inspectors
appointed for the purpose. We understand that for a number of years the
Ministry of Health have included this report in the annual report of the
Department, though it would appear that as the latter is a Command Paper
this procedure does not fulfil the literal requirements of the section. How-
ever that may be, it seems clearly convenient that the report dealing with
canal boats should form part of the more general document, and we are
satisfied that the requirements of the Act of 1884 with regard to a special
report and special investigation are no longer necessary.

Clause 257 (e).—By Section 14 of the Act of 1877 (f) *‘ canal boat ** was
defined as meaning any vessel used for the conveyance of goods along a
canal except ships registered under the Merchant Shipping Acts. Section 10
of the Act of 1884 (g) enabled the Local Government Board to make orders
applying the Acts to classes of vessels which would, if not registered under
the Merchant Shipping Acts, have been within the scope of the Canal Boats
Acts. In 1922 owing to the increasing practice of registering under the
Merchant Shipping Aects vessels which were in fact plying on canals, the
Minister of Health made an order under the last-mentioned section (Canal
Boats Order, 1922; S. R. & O. 1923, No. 451) bringing within the scope
of the Acts all vessels registered under the Merchant Shipping Aects which
would otherwise have fallen within the definition of canal boats except sea-
going ships and Thames sailing barges.

(w) Now s. 251 of the Act, p, 225, anfe.  (x) 13 Halsbury’s Statutes 791.

() 18 Halsbury’s Statutes 1018. (z) Now 8. 252 of the Act, p. 226, anfe.
(a) 13 Halsbury’s Statutes 789. (b) Ibid., 791.

{¢) Now s. 255 of the Act, p. 227, ante.  {d) 13 Halsbury’s Statutes 803.

((e; ?Tbgg sé (?458 of the Act, p. 228, anfe.  (f) 13 Halsbury’s Statutes 792.

g .3 .
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iti 1 { i i to make

The present definition gives effect to this Order but, in order _
it abundl&)mtly clear that the code is only intended to apply to commercial
vessels, adds to the excluded classes vessels used for pleasure purposes only.
In the circumstances it has been thought unnecessary to re-enact Sec-

tion 10 of the Act of 1884.

PART XI.—MISCELLANEOUS.

use 238 (h).—Paragraph (a) of this clause reproduces para_graph 2 of
Sccgfsl 91 of tgle) Act of %715) (ig, but without the reference to privy, urinal,
cesspool, drain, or ashpit. If any of these are so foul or in such abstatt;,{ as
to be prejudicial to health or a nuisance, action can and should be t?l eln
under Clause 38 or 44 or (so far as ashpits are concerned) under Clause 91 (1)
(a) or (c).
Clause 259 (k) reproduces part of Section 8 of the Local Government Aclzt,
1894 (), a provision conferring powers on parish councils, It is c?ﬁl;p e-
mentary to other powers possessed by local .authontles to Izrex:e{lt conh 1{;’»&11115
arising in connection with watercourses which may be prejudicial to hea , li
and it has therefore been extended so as to apply to local authorities as we
as to parish councils. : ¢ 1995 (). Under
Clause 261 (i) reproduces Section 51 of the Act o 5(n). Un
Section 7 of thsa )&ct (l:f 1907 (o) (as applied by the Act of 1925) there 1s an
appeal against any requirement made under this provision to quarter sesmlclmts.
In accordance with the general principle adopted in the Bill this appellate
jurisdiction has been given in the first instance to a court of summary ]lél‘ls-
diction, with a further right of appeal to quarter sessions. The clause oe;
not apply Clause 283 (p) of the Bill, as the procedure under that clause o
the local authority executing the works in default and recovering the expenlie
from the owner would be inappropriate. If the owner omits to do the
required works, the only necessary sanction is that building operations
begun in the absence of the works will expose him to a penalty.

ion 5 5 t provides
Clause 263 (q) reproduces Section 53 of the Act qf 1925 () bu
for an appeal ({zli?gairll)st the notice in accordance with the general appeal

machinery of the Bill. See paragraphs 61 to 63 of the Report.

Clause 265 (s).—See paragraphs 123—4 of the Report.

Clause 266 (t) replaces Section 110 of the Act of 1875 (u) and the whole

lic Health (Ships, etc.) Act, 1885 (v), which extends_a number of
(s)gcii":lil(fnglcl)lf) the Act of (187;1'5) 1?0 shii)s. The provisions of subsection (8) of Ithe
clause, applying certain cla}lses of( P)art II of the Bill to ships, are taken
ection 50 of the Act of 1925 (w). .
fro?h?der Section 2 of the Infectious Disease (Notification) Act, 1889 (2), 31,__
port health authority could adopt the Act. When the Act Wl.'is mtalllde_ 1?
general application by the amending Act of 1899, a port health authori r{
became one of the authorities for administering the Acts. Thlilslf a tPO
lhealth authority derives its functions in the matter of notification of infec 101313
disease direct from the Acts of 1889 and 1899 and not from the order y
which it is constituted. The position in this respect is the same Londone
The provisions of the Acts of 1889 and 1899 are now replaced by Clauses
1447 of Part V of the Bill, and it has been thou_ght convenient to treat
them in the same way as other public health functions and to enable them

(i) 13 Halsbury’s Statutes 661.

(1) 10 Halsbury’s Statutes 780.

(1) 13 Halsbury’s Statutes 1137.

(p) Now s. 290 of the Act, p. 252, ante.

(r) Now s. 259 of the Act, p. 229, ante.

- (k) Now s. 260 of the Act, p. 230, anfe.
(m) Now s. 262 of the Act, p. 230, anfe.
{o) Ibid., 913.

(g) Now s. 264 of the Act, p. 232, anle. (r) 13 Halsbury’s Statutes 1137.
(s) Now s. 266 of the Act, p. 233, anie.
(u) 13 Halsbury’'s Statutes 669.

{w) Ibid., 1137.

(1) Now s. 267 of the Act, p. 233, ante.
(v) Ibid., 806.
{x) Ibid., 812.
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to be assigned to a port health authority by order. It is, however, to be
noted that the Acts have been largely superseded, so far as port health
authorities are concerned, by the Port Sanitary Regulations, 1983, made
under Section 130 of the Act of 1875.

Clause 267 (y) reproduces a number of enactments relating to tents, vans,
sheds and similar structures used for human habitation.

Subsection (3) of the clause is new and has been inserted to meet a
practical difficulty arising from the doubt whether proceedings in respect
of a nuisance arising from the use of a tent or van could successfully be
instituted against the occupier of the land on which the tent or van is placed.
The subsection provides in effect that where a nuisance is caused by the
occupier of a tent, van, ete., proceedings may be instituted against the
occupier of the land on which the tent or van is pitched or standing, but
that it is to be a defence that the tent or van was upon his land without
his authority. The subsection does not exempt the tent or van dweller
himself from his liability, but it is well known that the enforcement of the
provisions reproduced in the clause is diflicult, if not impossible, in the case
of persons who are constantly moving from place to place. The letting of
land as pitches for tents, caravans, etc., by farmers and others has now
become a well-established practice, and it scems not unreasonable that the
persons who profit by the letting should be held responsible for the con-
ditions thereby created. At the same time, the subsection imposes no
liability on a farmer merely because people camp without permission from
him on land such as roadside margins of which he may legally be the occupicr.

We have had under prolonged consideration the question of further
powers to control camping. There are two distinct problems : first, that
of encampments of a semi-permanent kind, generally on the outskirts of a
town, in which persons live for long periods of time and often create slum
conditions ; and second, that of the holiday maker, whether a motorist,
caravan-user, or walker, who camps for short periods, generally in rural
areas. As regards the latter problem we understand that negotiations are
being carried on with a view to agreement on a Bill designed to give local
authorities some measure of control without unnecessary interference ; but
until substantial agreement between the interests concerned is reached, the
matter appears to us to be too controversial for the present Bill.

As regards the semi-permanent encampments, the case is somewhat
different. There are a substantial number of provisions in local Acts *
which prohibit the use in the district without the consent of the authority
of a tent or van for human habitation for a period exceeding three months
(or in the more recent provisions, six weeks) and require the approval of
the authority for any letting of land for the purpose, unless the land is
provided to the satisfaction of the authority with sufficient roads, sewers,
water and sanitary accommodation. A right of appeal to a court of sum-
mary jurisdiction against a refusal of the local authority to approve an
application is conferred.

The clause contains, as a rule, a number of exemptions in favour of
shepherds, roundabout proprietors, travelling showmen, certain associations,
efe. ; some at any rate of these savings would appear to be unnecessary
and probably were introduced as being harmless and likely to disarm
criticism.

As an urban power, which could be applied by the Minister to a contri-
butory place in a rural distriet under Clause 13 of the Bill, we should favour
the inclusion in the general law of a provision on these lines. The local
Act clause, however, in its present form, presents a number of difficulties,
not the least being the fact that it is necessary in most cases for the prosecu-
tion to prove in advance an intention to use the tent or van for human

* e.g. Bury Corporation Act, 1932, Section 143 and Easington Rural District
Council Act, 1935, Section 63.

[PART 1V,

() Now s. 2G8 of the Act, p. 234, anle.

———— g
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habitation for a specified period. If a more practicable form of clause
can be devised before the introduction of the Bill, we should welcome its

inclusion.

Clause 268 (z) reproduces Section 814 of the Act of 1875 (a) and Section 2
of the Public Health (Fruit Pickers Lodgings) Act, 1882 (b), and is extended
in view of developments in recent years to cover persons temporarily engaged
in the picking or lifting of flowers, bulbs and roots.

PART XII—GENERAL.

Clause 269 (c)—The enactments reproduced in the _Bill con!;ain a great
diversity of language as regards providing and maintaining hospitals, am_bu,-;
lances, baths, and the like. In some cases an express power to ““ maintain
and to ¢ equip > or provide * apparatus” is conferred ; in others not. Again,
sometimes, as in Section 131 of the Act of 1875 (d) dealing with hospitals,
provision is made for contracting for the use of the subject matter of the
section. Throughout the Bill a simple power to “ provide” has_ been
inserted in reliance upon the present clause. In view of Sections 105, 106
and 107 of the Local Government Act, 1933 (¢), there is no need to empower
a local authority to appoint the officers required to secure the discharge
of the authority’s functions. An express power to  maintain ” is unneces-
sary and, if inserted, would cast doubt on similar provisions in other statutes.
A general power for a local authority to enter into contracts necessary for
the discharge of any of their functions is contained in Section 266 (1) of the
Local Government Act, 1933 (f).

Clause 270 (g) replaces the part of Section 285 of the Act of 1875 (k)
which deals with combinations of local authorities. The clause is however
drafted in somewhat wider language, since the section is limited to com-
binations * for the purpose of executing and maintaining any works.
There may well be purposes under the Bill which involve no works but in
which a combination may be of value. The clause is 1n_sc_arted by way of
supplementing the general power conferred on local authorltles.by Section 91
of the Local Government Act, 1933, to appoint joint committees, for the
reason that some functions can be successfully discharged in combination
without the necessity for establishing a joint committee.

Clause 271 (¢).—This clause, which takes the place of part of S_ection 285
of the Act of 1875 (h), has called for a good deal of consideration. That
section provides that a local authority may, with the consent of the local
authority of any adjoining disirict, execute and do in such adjoining district
all or any of such works and things as they may execute and do within
their own district, and on such terms as to payment or otherwise as may be
agreed on between them and the local authority of the adjoining district.
At first sight the section appears to prevent a local authority executing
any works outside their own area except with the consent of the couneil
of the area in which the works are executed. The well-known decision of
the Court of Appeal in Withingion Local Board of Heallh v. Manchester
Corporation, [1893] 2 Ch. 19 (k), established, however, that this was not the
case, and that an authority may erect a hospital outside their district with-
out consent. The reasons for this decision are elaborately set out n the
judgments and need not be here repeated, but we may point out that th,e’,
reference to * such terms as to payment or otherwise as may be agreed
between the authorities suggests strongly that Parliament had in mind

. 270 of the Act, p. 238, anie. a) 13 Halsbury’s Statutes 757.
233 %%3,5797. ot The ACL P Ec)) Now s. 271 of the Act, p. 239, anfe.

Halsbury’s Statutes G78. e} 26 Halsbury’s Statutes 361, 362.
%}i')) }Eid.,atié?l.my 5 SLATITES %g)) Now s, 272 of the Act, p. 240, ante.

(k) 13 Halsbury’s Statutes 744. (i) Now s. 274 of the Act, p. 240, ante.

(%) 38 Digest 109, 346 ; see also A.G. v. Manchesier Corporation, [1893] 2 Ch.
87 ; 38 Digest 198, 339.
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some form of joint action by authorities and was not intending to enable
one authority to levy something in the nature of a blackmail upon another.
This view of the section is confirmed by the later words of the section which
proceeds : ** Moreover, two or more local authorities may combine together
for the purpose of executing and maintaining any works that may be for
the benefit of their respective districts or any part thereof.”” These words,
and in particular the word * moreover > which links the two limbs of the
section, make it in our view reasonably clear that the section was intended
to provide for joint action in one of two ways—either by authority A carry-
ing out an undertaking in the area of authority B and allowing B on terms
to make use of it, or by the two authorities acting in combination. The
final sentence of the section “ All moneys which any local authority may
agree to coniribute for defraying expenses incurred under this section,”
etc., applies not only to authorities in combination but to contributions
made by one authority to the other under the first limb of the section, and
provides yet a further indication that the section as a whole deals with
combined action.

The Act of 1875 expressly provides for sewerage works and works of water
supply being executed outside the area of the authonty sub]ect to certain
requn‘ements as to notice, and in view of the decision in the Withington
case and of the explanation of Section 285 suggested above, we believe
that the existing law will be faithfully reproduced by the present clause,
which provides that, subject to the special requirements of the Bill with
regard to sewerage works and waterworks, an authority may execute any
works outside their area which they are entitled to execute inside. Of
the various purposes dealt with in the present Bill, those which commonly
call for works outside the authority’s area are water supplies, sewers and
sewage disposal works, and hospitals, Other possible examples are baths,
ambulance stations, maternity and child welfare centres, and mortuaries.

Clause 272 (1) takes the place of Section 38 (5) of the Act of 1925 (m),
which enables a local authority to act on behalf of the owner in making
communications between sewers and drains. The clause extends the pro-

vision to cover water pipes.
Further it enables similar arrangements to be made for the execution
of any works which an owner or occupier is required under the Bill to execute.

[PART 1V.

Clause 273 (n) is a generalisation of three provisions—

(1) Section 78 of the Towns Improvement Clauses Act, 1847 (o),
which deals with the materials of houses pulled down under the powers
of the Act ;

(2) Section 49 of the Act of 1875 (p), which deals with the sale of
manure ; and

(8) Section 101 of the same Act (g), which deals with the sale of any
matter or thing moved in the course of abating a nuisance.

In all three sections the obligation to repay to the owner any surplus is
qualified by the words ‘‘ on demand . The clause omits these words as
there seems no reason why repayment should not be made whether the
owner demands it or not (cf. Section 2 (4) of the Housing Act, 1930 (7)).

Clause 274 (s) replaces, in a widened form, the third paragraph of See-
tion 306 of the Act of 1875 (f), and follows the lines of Section 42 of the
Housing Act, 19380 (u). As a matter of administration it is essential that
local authorities should be in a position to know who is the owner (as defined
in Clause 332 of the Bill) of premises within their area. Further, since a
charge representing the expenses incurred by a local authority acting in

(1) Now s. 275 of the Act, p. 241, ante.
(n) Now s. 276 of the Act, p. 241, anle.
(p) Ibid., 646.

() 23 Halsbury’s Statutes 399.

(1) 13 Halsbury’s Statutes 754.

(m) 13 Halsbury’s Statutes 1132,

(o) 13 Halsbury’s Statutes 556,

(q) Ibid., 665.

(8) Now . 277 of the Act, p. 242, ante.
(1) 23 Halsbury’s Statutes 427,

- pay compensation.
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default of the owner ranks in priority to all mortgages, it is a practical
convenience to mortgagees if authorities are made aware of the existence of
mortgages., Negotiations with a mortgagee frequently lead to the work
being done without the necessity for the exercise of default powers.

Clause 275 (v) differs from Section 308 of the Act of 1875 (w) in the
following points—
(1) the limit of jurisdiction conferred by the section on a court of

summary jurisdietion at the option of either party is increased from
£20 to £50;

(2) the jurisdiction of the court is extended to cover the question of
liability, as well as the questions of the fact of damage and the amount
of compensation.

(3) As regards subsection (3), see paragraph 38 of the Report. The
latter words of the subsection refer to the discretion eonferred on local
authorities by Clause 167 (4) ().

(4) Subsection (4) provides that any enhancement of the value of
land belonging to the person claiming compensation is to be set off
against compensation. This provision for set-off is now common in
local Acts and has a number of precedents in the general law: e.g.
Section 5 (5) of the Roads Improvement Act, 1925 (y), and paragraph 2 (¢)
of the Schedule to the Development and Road Improvement Funds Act,
1909 (z).

Section 308 has been the subject of a number of judicial deecisions, and in
view of the case law we have thought it advisable, subject to the points
noted above, to reproduce the language of the section without material
alteration.

In addition to Section 308 there are throughout the Public Health Acts

a number of provisions either enabling or requiring local authorities to
(See Section 121 of the Act of 1875 (a); Section 6,
Infectious Disease (Prevention) Act, 1890 (b); Sections 56, 59 and 66,
Act of 1907 (¢) ; Sections 87, 45 and 59, Act of 1925 (d).) Some of these
were probably introduced owing to a doubt whether the provision in the
later Acts directing them to be construed with the Act of 1875 could safely
be relied on as incorporating Section 308. We have proceeded on the
footing that wherever a provision in a later Act requires compensation to
be paid, in circumstances where there is no question of default on the part
of the owner or other claimant, the provision should be omitted as being
covered by the present clause. To insert special provisions of this kind
would merely tend to create uncertainty. A special case which presents
some difficulty is that of compensation for destruction of infectious bedding
and clothing. Section 121 of the Act of 1875 (e) provides that a local autho-
rity may direct the destruction of such bedding and clothing and ** may >
give compensation. Section 6 of the Infectious Disease (Prevention) Aect,
1890 (e), empowers the local authority to require the owner to hand over
infectious bedding and clothing for disinfection and to compensate him for
any unnecessary damage. It is not easy to discover what the policy of the
legislature has been in this matter, but it seems that it was intended to give
some measure of discretion to the local authority, and in that respect to
distinguish the case from a claim falling under Section 308. We have
adopted this principle in Clause 167.

Clause 276 (f).—See paragraph 19 of the Report.

Clause 277 (g).—Following the principle adopted in the Local Govern-
ment Act, 1933, we have substituted for forms scheduled to the Bill a power

(w) 13 Halsbury’s Statutes 7

(y) 9 Halsbury’s Statutes 225

{a) 13 Halsbury's Statutes 675.

(c) Ibid., 932, 933, 935.

{e) Supra.

(g9) Now s. 283 of the Act, p. 247, anie,

(v) Now s. 278 of the Act, p. 242, anie.
sa:) Now s. 167 of the Act, p. 180, ante.
z) Ibid., 217.

(b) Ibid., 819.

(d) Ibid., 1131, 1134, 1140.

(/) Now s 279 "of the Act, p. 243, ante.
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for the Minister to prescribe the form of any necessary notices, advertise-
ments, etc.

Clause 278 (h) takes the place of Section 266 of the Act of 1875 (i), which
provides that notices, orders, etc., which require authentication by a local
authority may be authenticated by the signature of their clerk, surveyor
or sanitary inspector. Subsection (1) somewhat elaborates this and intro-
duces the medieal officer of health and chief financial officer, who in practice
sign many notices connected with their respective departments.

Subsection (2) is new and deals with a point of practical difficulty. A
provision will be found in Section 159 of the Education Act, 1921 (k), to the
effect that documents purporting to be signed by the clerk of a local education
authority or education committee shall, until the contrary is proved, be
deemed to have been so signed and may be proved by the produection of a
copy purporting to be so signed. This provision enables the clerk to sign
the original document and to have his signature mechanically reproduced
on as many copies as are required. But in the case of large authorities the
signing of the original document may well make heavy demands on the
time of the principal officers. It is not uncommon, for example, for fifty or
a hundred notices in respect of insanitary houses to be issued simultaneously.
Under subsection (1) of the clause this difficulty could be avoided by the
council delegating the power to sign notices to minor officials. The question
which presents itself is whether from the point of view of the public it is
more satisfactory that notices should bear a facsimile signature of a well-
known officer of the council such as the town clerk or medical officer of
health, or that it should bear the actual signature of some minor official
whose name might convey nothing to the persons reading the notice. We
feel no doubt that a facsimile signature of a well-known officer lends more
weight to the document and is more intelligible to the public; and we con-
sider that such a signature should be presumptive, but not more than pre-
sumptive, evidence that the document has been duly made and issued, not-
withstanding that it is not a copy of an original document signed by the
officer with his own hand.

Clause 279 (1) takes the place of Section 267 of the Act of 1875 (m), but
has been drafted on the model of similar provisions in more modern legisla-
tion. The provision in Section 267 that a notice served by post is to be
deemed to have been served in the ordinary course of post is rendered
unnecessary by Section 26 of the Interpretation Act, 1889 (n).

In the case of notices to a medical officer of health and to a coroner, the
clause authorises service either at his office or his residence, since many of
these officers, more particularly in rural areas, have no separate office.
Notices to other officers must be served at their offices.

The clause also differs from Section 267 by limiting the procedure of
affixing a notice to the premises to cases in which the name or address of the
owner or oceupier cannot after reasonable inquiry be ascertained.

Clause 280 (0).—The public health law contains a wide variety of pro-
visions conferring powers of entry. In the portions of the Act of 1875 with
which the present Bill deals, there are four powers (Sections 41, 102, 137
and 305 (p)). A further power in the same Act provides for entry for the
purpose of inspecting meat, and no less than eight further powers are to be
found in the Public Health (Water) Act, 1878, and the Public Health Acts
of 1890, 1907 and 1925.

In matters of detail the provisions differ considerably, but in general they
are framed on one of two different principles. One type of provision is in
effect a right of members and officers of local authorities to be admitted
coupled with a penalty on the occupier for refusing admission. The other

[PART 1V.

(h) Now s. 284 of the Act, p. 248, ante. (i) 13 Halsbury’s Statutes 735.

(%) 7 Halsbury’s Statutes 209. (1) Now s. 285 of the Act, p. 248, anle.
(m) 13 Halsbury’s Statutes 735. (n) 18 Halsbury’s Statutes 1002,

(0) Now 8. 287 of the Act, p. 249, anie.

(p) 13 Halsbury’s Statutes 642, 665, 681, 753,
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type is a right of entry qualified by a provision that, if entry is refused,
application for an order of admission may be made to a justice or (in some
cases) to a court of summary jurisdiction : in this type of case refusal
of admission is not an offence, unless such an order has been obtained.
Sections 41 and 118 of the Act of 1875 arc examples of the former type,
Section 305 of the same Act of the latter.

TFor the sake of shortening and simplifying the legislation, it is clearly
desirable, so far as possible, to substitute a single code for these numerous
provisions, and the present clause is intended to cover the whole Bill except
in three cases, where special powers are necessary, namely—

(a) a power to enter and inspect registered nursing homes, provided
in Clause 191 ;

(b) a power to enter common lodging-houses (Clause 240 (4)) ; and

(c) a power of entry on canal boats provided in Clause 254.

In all these cases the existing law confers an absolute right of entry
and this has been preserved.

The effect of the present clause is to enable any authorised officer to
enter premises at all reasonable hours for the various purposes for which
entry is required under the Bill. It provides, however, that the officer is
not to demand admission—i.e. demand it from an unwilling occupier—
(except where the premises are a factory, workshop or workplace) unless
24 hours’ notice has been given and he produces on request a formal docu-
ment showing his right to enter. Refusal of admission in these circumstances
constitutes an offence under Clause 281 (gq). Further, power is given to
apply to a justice for a warrant which will authorise foreible entry if neces-
sary. The justice must be satisfied that notice of the intention to make
the application has been given, except where the premises are unoccupied
or notice would defeat the object of the entry. The mediecal officer, surveyor
and sanitary inspector are made ‘ authorised officers ** ex-officio for matters
within their respective provinces and the council are empowered to authorise
other officers either generally or specially (see definition of ** authorised
officer ” in Clause 332 (r)). A provision, common in local Acts, that an
officer who has entered must leave the premises properly secured has been
inserted.

Clause 283 (s).—See paragraphs 61-3 of the Report.

Clause 284 (1) takes the place of Seetion 257 of the Act of 1875 (u). That
section contains a number of references to works of private improvement
and in view of the fact that, for the reasons stated in paragraph 126 of the
Report, the procedure of private improvement expenses has not been
reproduced in the Bill, the language has required considerable alteration.
Attention may be called to the following points :—

(1) Subsection (1) provides for the recovery of expenses either from
the person who was the owner at the date when the works were com-
pleted, or from the owner at the date when the demand for expenses
is served. In the great majority of cases these two persons will be the
same, but occasionally a change of ownership occurs between the two
dates, and in that case it may sometimes be convenient for the authority
to recover from the first owner and sometimes from the second. From
the point of view of the owners this alternative right of recovery involves
no inconvenience, for the purchaser has ample notice of the prospective
liability and the position as between him and his vendor is covered in
every properly drawn contract of sale.

(2) Subsection (2) provides for instalments being payable at any
fixed interval and not merely at annual intervals. This has been
found convenient for owners. Further, the subsection enables a local

(9) Now s. 288 of the Act, p. 251, anle. ()} Now s. 343 of the Act, p. 280, anfe.
(s} Now s. 290 of the Act, p. 252, anie. (1) Now s, 291 of the Act, p. 253, ante.
(#) 13 Halsbury's Statutes 732.
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authority who have served a demand for the whole cost to adopt the
alternative procedure of declaring the expenses to be recoverable by
instalments.

In subsection (8) of the clause a slight amendment of Section 77 of the
Act of 1925 (v) has been made. Under that section the Minister is empowered
to fix a rate of interest. It has been suggested to us that owners of property
are fully protected, if the Minister fixes the maximum rate, and that it is
convenient that local authorities should have power within this maximum to
adopt such rates as they think fit. The subsection is drafted accordingly.

Clause 285 (w) enables a local authority to recover a sum not exceeding
5 per cent. of the expenses incurred by them as establishment charges in
connection with works executed in default of or on behalf of owners or
occupiers. Such a power is contained in Section 9 (2) of the Private Street
Works Act, 1892 (2), and has occasionally been conferred on local autho-
rities by Parliament in local Acts. We recommend that it should now
form part of the general law.

Clause 286 (y).—Section 261 of the Act of 1875 (2) enables sums which are
recoverable by a local authority summarily to be recovered at their option
in the county court, if they are below £50. The clause extends this by
enabling the authority to recover in any court of competent jurisdiction
and thus introduces the normal county court limit of jurisdiction (£100).

Clause 287 (a) takes the place of Sections 240 and 241 of the Act of
1875 (b), but has been extended so as to cover not only a person who has
advanced money for the execution of works, but a person who has himself
expended money for this purpose. The language of the clause has been to
some extent based on Section 16 of the Housing Act, 1925 (¢). The pro-
vision in that section requiring a copy of the charging order to be deposited
with the clerk of the peace of the county has not been reproduced, as the
charge is registrable as a local land charge.

Clause 288 (d) reproduces in shortened form Section 251 of the Act of
1875 () and similar provisions in the Acts of 1890 and 1907, so far as they
relate to offences and fines. The summary recovery of money spent by a
local authority on behalf of a defaulting owner is dealt with in Clause 286 (f).

Clause 289 (g) is new. It is only reasonable that where the execution
of the order of a court will take some time, e.g. the demolition of a building
erected in contravention of byelaws, lability to a daily continuing penalty
should not arise until after a time fixed by the court.

Clause 290 (h) reproduces Section 253 of the Act of 1875 () but extends
it slightly by providing that whichever council or body has the function of
enforcing the provision in question may prosecute.

Clause 291 (k) takes the place of Section 8 of the Act of 1890 (/) and
Section 8 of the Act of 1907 (m), but has been redrafted so as to bring it
into conformity with the language used in modern local Acts.

Clause 293 (n) reproduces a portion of Section 269 of the Act of 1875 (o)
and corresponding sections in the Acts of 1890, 1907 and 1925 enabling
appeals to be made to quarter sessions. These sections have become un-
necessary in so far as they deal with persons aggrieved by a rate, since for
the reasons pointed out in paragraph 129 the only rate for which the Bill
provides is a water rate based on net annual value and provision for appeals

(v) 13 Halsbury’s Statutes 1151. (w) Now s. 292 of the Act, p. 255, anie.
(=) 9 Halsbury’s Statutes 199. {y) Now s. 293 of the Act, p. 255, ante.
(2) 13 Halsbury’s Statutes 734. (a) Now s. 295 of the Act, p. 256, ante.
(6) 13 Halsbury's Statutes 725-726. (¢) Ibid., 1012,

(d) Now 8. 296 of the Act, p. 256, anle.  (e) 13 Halsbury’s Statutes 730.

(f) Now s. 293 of the Act, p. 255, ante.  (g) Now s. 207 of the Act, p. 256, anfe.
(k) Now s. 298 of the Act, p. 257, anfe. (7) 13 Halsbury’s Statutes 731.

(k) Now s. 299 of the Act, p. 257, anfe. (I} 13 Halsbury’s Statutes 826.

(m) Ibid., 914. (n} Now s. 301 of the Act, p. 258, anie.
(o) 13 Halsbury’s Statutes 736.
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on the question of net annual value is now made in the Rating and Valuation
Act, 1925. The clause accordingly is limited to persons aggrieved by orders
or determinations of courts of summary jurisdiction. On the general
question of appeals under the Bill, see paragraph 18 of the Report.

Clause 295 (p) reproduces Scetion 179 of the Act of 1875 (q), but with
the difference that it provides for a single arbitrator to be appointed by the
parties or, in default of agrecment, by the Minister of Health. The pro-
cedure under Sections 179 and 180, by which, unless both parties concur in
the appointment of a single arbitrator, each party appoints an arbitrator and
the two nominate an umpire, is notoriously cumbersome and expensive and
was strongly criticised on these grounds in the Report of a Departmental
Committee on the Law of Arbitration under the Chairmanship of Mr, Justice
Mackinnon (1927, Cmd. 2817, paragraphs 23-6).

In view of the code provided by the Arbitration Acts, 1889 and 1934, the

whole of the detailed provisions of Section 180 of the Act of 1875 have been
omitted.

Clause 296 (r).—Under Section 2 of the Justices of the Peace Act, 1867 (s),
a justice is not to be incapable of acting at any petty or special or general or
quarter sessions on the trial of an offence arising under an Aect to be put
into execution by a municipal corporation, or other local authority, by
reason only of his being as one of several ratepayers liable to contribute
to or be benefited by any fund to the account of which the penalty will be
carried. Section 258 of the Act of 1875 (f) goes further by providing that
membership of a local authority is not to be a ground of disqualification. It
also applies to both civil and criminal matters. The present clause Tepro-
duces the latter section in so far as it extends the protection to all cases,
whether civil or criminal, arising under the Act, but does not reproduce the
provision under which membership of a loeal authority is not to be regarded
as a disqualification.

The case law which is collected in Lumley’s note to the section shows that,
notwithstanding the language of the section, a justice who as a member of
a local authority has taken any active part in the proceedings of the authority
under review will be held to be disqualified from acting in the case. Further,
we doubt whether, even if the justice has not been actually concerned with
the matter when it came before the local authority, it is consonant with
present day opinion that he should sit on the bench to deal with the case.
We understand that the usual practice is for the justice to take no part
in the proceedings, notwithstanding the existence of the section. It is
also to be observed that the section, in so far as it deals with membership
of the local authorities, has no counterpart in any of the later codes dealing
with local government services other than public health.

The language of the clause follows generally that of Section 122 of the
Public Health (London) Act, 1891 (u).

Clause 297 (v) reproduces Section 265 of the Act of 1875 (w) which pro-

tects members and officers from personal responsibility in respect of acts

done bona fide in the execution of the Act. When we prepared the Local
Government Bill we considered whether a clause on the lines of the section
in a generalised form should be inserted in the Bill. We eventually decided
not to adopt this course, partly on the ground that the framers of the Publie
Authorities Protection Act, 1893 (x), which re-enacted in a more general
form the closely connected Section 264 of the Act of 1875, refrained, for
reasons which we could not trace, from taking a similar course with Sec-
tion 265, and partly because the absence of a similar provision in more
modern codes, such as those of education and housing, has not, so far as we
are aware, given rise to any difficulty. Moreover, it is well known that the

(») Now s. 303 of the Act, p. 259, anfe. (q) 13 Halsbury’s Statutes 702.
(r) Now s. 304 of the Act, p. 259, anfe.  (s) 11 Halsbury’s Statutes 812.
(z) 13 Halsbury’s Statutes 733. () 11 Halsbury’'s Statutes 1092,

(v) Now s. 305 of the Act, p. 259, anfe.  (w) 13 Halsbury’s Statutes 734.
(=) Ibid., 455,
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section which is a re-enactment of a scction in the I’ub]ic. I.Iealt.h A_ct, 1848,
was mainly required in the days when the bodics exercising public health
functions were not corporate bodies and when the n'lcmbcrs of the body
were accustomed themselves to perform many exeeutive acts which would
under modern conditions be left to the stalff.

The section cannot, however, be regarded as obsolete, at any l;ate as
regards the officers of an authority, and the case of G. Scammell and Nephew,
Ltd. v. Hurley and Others, [1929] 1 XK. B. 419 (y) suggests that the section
may still have some practical application even in the case of mer_nb.ers.
Whether or not the protection goes too far involves questions o_f _prmcxple
of far reaching importance. We understand that the Law Revision Com-
mittee appointed by the late Lord Chancellor has within its terms of reference
the consideration of the Public Authorities Protectlop Act, l§93 (=), and
having regard to the important and difficult legal issues involved in a redraft-
ing of Section 264 we have thought it right to suggest to that Committee
that they might possibly regard their terms of reference as covering the
cognate question of this section. In the meantime we have reproduced the

section in substance unchanged.

Clause 298 (a) takes the place of Section 159 (2) pf the Logal Government
Act, 1933 (b), which is repealed. The reason why this sul:sectlon was inserted
temporarily in that Act is stated in the note to Clausc 156 on page 85 of our
First Interim Report (1933, Cmd. 4272).

Clause 299 (c).—Subsection (1) reproduces Section 57 (1) of the Local
Government Act of 1929 (d) but extends it to cover the provision of Il?spltals.
This follows Section 2 of the Isolation Hospitals Act, 1901 (e), wh.lch em-
powers a county council to contribute towards the cost of hospitals for
infectious diseases. The words in italies have been omitted on the ground
that as county councils are now hospital authorities fqr all purposes, there
is no reason why their contributions should be thus limited.

Subsection (2) is new and is intended to make it clear that a county
council may contribute to the expenditure of a district council, whether the
expenditure is incurred directly or through the agency of a joint board.

Clause 800 (f) reproduces so much as remains of Section 229 of th_e Act of
1875 (g). The language of paragraph (a) has been brought into line with
that of Section 57 (1) of the Local Government Act, 1929 (d) (reproduced
in Clause 299 (¢)) by inserting a reference to sewage disposal works. Further,
it is made clear in subsection (2) that expenses incurred by a rural district
council in contributing through a joint board to the econstruction and main-
tenance of sewerage schemes, sewage works or Waterwo?ks are to be special,
no less than if they were incurred directly by the council themselves.

Subsection (3) has been inserted to remove a difficulty which has arisen
under Section 56 (1) of the Local Government Act, 1929 (k) (now Section 190
(4) of the Local Government Act, 1933 ()). That section provides that a
rural authority may contribute as part of their expenditure for general
purposes to expenses payable as special expenses and treat the rer_n?.mder,
if any, as special expenses. It appears that, where under this provision the
whole of the expenditure falling to be met from rates is contributed as
general expenses, it is still necessary to keep separate parochial aceounts
although for all purposes other than accountancy the qndertakmg is treated

as one. The subsection will dispense with this necessity and secure a con-
siderable simplification of the account-keeping.

Clause 301 (j) reproduces Section 283 and'tl}e first two paragraphs of
Section 284 of the Act of 1875 (k). The last two paragraphs of the latter

) e s b e
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section, logether with the whole of Section 292 of the same Act (1), all of
which relate to the procedure for securing payment of precepts, are rendered
unnecessary by Section 13 of the Rating and Valuation Act, 1925 (m), and
are repealed without re-enactinent.

Subsection (4) extends the clause 1o joint committees constituted under
Clause 8 of the Bill.

Clause 302 (n).—A genceral power of borrowing for any statutory purpose
for which borrowing is permissible is now conferred on county councils and
local authoritics by Part IX of the Loeal Government Act, 1933. The
present clause, reproducing Section 235 of the Act of 1875 (0), confers an
additional power on local authorities of raising money on the security of
land and works for sewage disposal. It is not necessary for the authority,
as under the Local Government Act, 1933, to obtain the consent of the
Minister to a borrowing. We have felt some doubt whether it is necessary
or desirable to retain this exceptional power. This method of borrowing
uncontrolled by the central department bears little or no relation to the
size or importance of the local authority concerned, for owing to differences
of local circumstances a small district may have more sewage property and
plant available as a security than a larger and wealthier one which owing,
for example, to its proximity to the sea, can dispose of its sewage without
treatment. Some of our members, however, felt strongly that the power
has in the past proved useful and that, notwithstanding its somewhat
anomalous character, it would be a mistake to repeal the section without
reproduction. A limit of 80 years for repayment of loans has been inserted.

The second paragraph of the section is no longer necessary and has not
been reproduced.

Clause 303 (p).—Sections 242 and 243 of the Act of 1875 (¢) empower the
Public Works Loan Commissioners to lend money to local authorities for
the purposes of the Act. At the date when the Act was passed, the powers
conferred by these sections on the Commissioners were substantially wider
than those which they had under the Public Works Loans Act, 1875, in
particular with regard to the term of the loan. Under the last-mentioned
Act the maximum term was 20 years, whereas Section 243 permits of a term
of 50 years. By a series of Public Works Loans Acts passed since 1875 the

general powers of the Commissioners to lend to local authorities have been

so enlarged that they are now substantially the same as under these sections.
The only difference which need be noted is that whereas under Section 242
the Commissioners may lend for any of the purposes of this Act, under
Section 2 of the Public Works Loans Act, 1896, they may lend for any work
for which the borrowing authority are authorised to borrow. The clause
accordingly enables the Commissioners to lend under their ordinary powers
for any purposes for which borrowings may be effected under the Bill.

Clause 304 () replaces so much of Section 184 of the Act of 1875 (s) as
is left outstanding by the Local Government Act, 1933. The form of the
clause is determined by Section 250 (10) of the last mentioned Act (#), which
defines the term ‘‘ the confirming authority .

Clause 305 (u).—The effect of the Bill on local Acts gives rise to questions
of difficulty. In previous Public Health Acts and legislation of a similar
kind, the difficulty has been met in various ways. Thus, under Section 8 (1)
of the Act of 1907 (v) the Local Government Board were empowered on the
application of a local authority to make an order putting Parts or sections
of the Act into force and to declare enactments in local Acts which appeared
to them to contain provisions * similar to or inconsistent with any such
Part or section » to be no longer in force in the district.

T e

() Digest Supp.

() Now s. 306 of the Act, p. 260, anle.
{¢) Now s. 307 of the Act, p. 260, anie.

(e) 13 Halsbury’s Statutes 888,
(g) 13 Halsbury’s Statutes 720.
() 26 Halsbury’s Statutes 409.
{k) 13 Halsbury’s Statutes 743.

(2) 18 Halsbury’'s Statutes 455.

(b) 26 Halsbury’s Statutes 700.

(d) 10 Halsbury’'s Statutes 922.

f) Now s, 308 of the Act, p. 260, anfe.
(k) 10 Halsbury’s Statutes 922.

(7) Now s. 309 of the Act, p. 261, ante.

(1) 13 Halsbury’s Statutes 747.

(n) Now s. 810 of the Act, p. 262, ante.
(») Now s. 311 of the Act, p. 263, anie.
(r) Now s. 312 of the Act, p. 263, ante.

() 26 Halsbury’s Statutes 440.
(v) 13 Halsbury’s Statutes 911.

(m) 14 Halsbury’s Statutes 637.

(o) 13 Halsbury's Statutes 724.

(g) 13 Halsbury’s Statutes 726.

(s) 13 Halsbury’s Statutes 705,

(u) Now s. 313 of the Act, p. 264, anfe.
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In Section 6 of the Act of 1925 (w), the Minister is empowered, on the
application of a local authority, to make an order making such amendments
or adaptations of a local Act as appear to him necessary for the purposes
of bringing the provisions of the Act into conformity with the provisions
of the Act of 1925.

Section 66 of the Rating and Valuation Act, 1925 (2), contains a similar
provision, the order in that case being required to be laid before Parliament.

Some other Acts, e.g. Section 21 of the Milk and Dairies (Consolidation)
Act, 1915 (y), repeal so much of any local Act as deals with the matters
dealt with in the Act itself (cf. also Section 122, Road Traffic Aect,
1930) (z).

In certain clauses of the Bill, special provision is made for the repeal of
local Act enactments (see Clauses 54 and 55), but we are satisfied that any
general repeal of these enactments on the ground that they deal with matters
dealt with in the present Bill is likely to give rise to great diiliculties of
interpretation and should be avoided. We have accordingly followed the
procedure of Section 6 of the Act of 1925 (w) and empowered the Minister
to make orders. Subsection (2), which is new, is necessary to meet a case
which has given rise to difficulties in practice, where the authority who
apply for the amendment of the local Act are the successors of the authority
who promoted the Bill.

Clause 306 (a) is drafted on the lines of Section 293 of the Local Govern-
ment Act, 1933 (b), and enables the Minister to substitute provisions of the
new public health law for the corresponding repealed provisions in orders
constituting joint boards and port sanitary authorities. As in Section 293
the power may be exercised by means of a simple order within two years
from the commencement of the Act. After the expiration of that time the
order must be provisional.

Clause 807 (c) provides machinery for the dissolution of isolation hospital
committees, see paragraphs 99 and 100 of the Report.

Clause 308 (d).—This clause is necessitated by the fact that the procedure
for making provisional orders laid down in Section 283 of the Local Govern-
ment Act, 1933 (e), assumes that there is an applicant for the order and
requires him to give notice by advertisement of his proposals.

Clause 309 (f).—See paragraph 134 of the Report.

Clause 312 (g) provides for the transfer of properties and liabilities, the
transfer of officers and the superannuation of officers transferred. Section 150
and the Fourth Schedule of the Local Government Act, 1933 (%), deal with
compensation to officers, and Clause 813 accordingly provides for the appli-
cation of these provisions. The Local Government Act, 1933, however, does
not deal with the transfer of property and liabilities nor with the super-
annuation of transferred officers. As regards these mattiers therefore
Clause 312 applies the provisions of the Local Government Act, 1929.

Clause 313 (j) takes the place of Section 309 of the Act of 1875 (k). It
covers the various classes of case in which a local government officer might
lose office or suffer a diminution of salary as a consequence of action taken
under the Bill.

The clause follows the general lines of Section 51 of the Town and Country
Planning Act, 1932 (I), but the existence of the compensation code in the
Fourth Schedule to the Local Government Act, 1933 (m), which the clause
incorporates, enables it to be drafted in a shorter form.

(w) 13 Halsbury’s Statutes 1117. (z) 14 Halsbury’s Statutes 685.

{(y) 8 Halsbury’s Statutes 876. (z) 23 Halsbury’s Statutes 687.

(@) Now s. 314 of the Act, p. 264, anfe. (b) 26 Halsbury’s Statutes 461.

{¢) Now s. 315 of the Act, p. 265, anfe. (d) Now s. 318 of the Act, p. 266, anie.
(e) 26 Halsbury’s Statutes 456. (/) Now s. 317 of the Act, p. 266, anie.
(g) Now s. 326 of the Act, p. 270, ante. (k) 26 Halsbury’s Statutes 388, 504,
() Now 8. 327 of the Act, p. 272, ante. (k) 13 Halsbury’s Statutes 755.

(I} 25 Halsbury’s Statutes 518. (m) 26 Halsbury’s Statutes 504.

UL ————— S e s e e -2
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Clauses 315 and 316 (n).—The existing law with regard to defaulting a
local authority is to be found in Section 299 of the Act of 1875 (0), Section 16
of the Local Government Act, 1894 (p), Section 1 of the Public Health
(Tuberculosis) Act, 1921 (g), and Section 57 (3) of the Local Government
Act, 1929 (r). The first-mentioned section was repealed by the Act of
1929 except as regards county borough councils. It enables the Minister
if satisfied after due inquiry that there has been a default, to make an order
limiting a time for the performance of the duty and, if the duty is not per-
formed within the time limited, to apply for a mandamus or to appoint
some person to perform the duty. Section 16 of the Act of 1894 enables a
parls'h council to complain to the county council that some provision of the
Public Health Acts has not been properly put into force by the rural district
council, and enables the county council after inquiry to transfer the function
in question to themselves. Section 1 of the Act of 1921 relates to failures
on the part of county and county borough councils to make adequate arrange-
ments for the treatment of tuberculosis and enables the Minister to act in
defaul.t. Section 57 of the Act of 1929 enables the Minister, if satisfied
after inquiry that a borough or district council are in default in discharging
any function relating to public health, to make an order limiting a time for
the discharge of the function, and if the function is not discharged within
the time so limited, to transfer it to the county couneil.

$o far as we can ascertain, there is no case on record of a county council
having exercised their powers under Section 16 of the Act of 1894, and
in view of the new powers of default conferred on the Minister by Section 57
of the Act of 1929, we recommend that Section 16 should be repealed without
re-enactment and that, while the county council should have the power (and
duty) of calling the Minister’s attention to alleged defaults on the part of
a county district council, the actual weapon of default should be exercised
by the Minister alone.

Clause 315 (s) accordingly provides for the county council making com-
plaint to the Minister and requires the Minister to hold a Iocal inquiry.

Clause 316 (1) combines Section 299 of the Act of 1875 (0) and Section 57
(3) of the Act of 1929 (r). The language has been to some extent assimilated
to that of a more recent default code, Section 52 of the Housing Act, 1930 (u).

_ The default powers have been extended to cover port health authorities,
joint boards and joint committees.

As regards county councils, the clause takes the place of and generalises
Section 1 (2) of the Act of 1921 (o).

Clauses 317 to 319.—These clauses, which are based on Section 63 of the
Local Government Act, 1894 (), and Sections 54 and 56 of the Housing Act,
1930, provide the necessary machinery for the performance by the county
council or Minister of duties and powers transferred to them or him on
default and for the revocation of a default order and the necessary retransfer
of property, debts and liabilities.

Clause 820 (y).—See paragraph 136 of the Report.
Clauses 824, 325 (z).—See paragraphs 21 and 22 of the Report.

Clause 8330 (a).—Under the existing Public Health law reference is made
to Crown property or to property belonging to Departments of the Crown
in the following enactments :— -

. Section 327 of the Act of 1875 (b) provides that nothing in the Act
is to authorise a local authority to interfere with sewers (sea defences,

{(n) Now ss. 321 and 322 of the Act, pp. 267, 268, ante.
(o) 13 Halsbury:s Statutes 750. (p) 10 Halsbury’s Statutes 788.
(q) 13 Halsbury’s Statutes 971. (r) 10 Halsbury’s Statutes 928.

(s) Now s. 321 of the Act, p. 267, ante. t) Now s. 322 of the Act

(u) 23 Halsbury’s Statutes 431, (('3) Supra. » P- 265, ante.
(20) Now ss. 323-325 of the Act, pp. 268-270, anfe.

(z) 10 Halsbury’s Statutes 816.
(z) See ss.330-334 of the Act.
(b) 13 Halsbury’s Statutes 759.

(v) Now s. 328 of the Act, p. 273, anle.
(e} Now s. 341 of the Act, p. 278, anfe.
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etc.) made by Commissioners of Sewers appoinied by the Crown, or to
interfere with property belonging to the Admiralty or War Department
except with the consent of the Commissioners of the Admiralty or War
Department.

Section 9 (7) of the Housing of the Working Classes Act, 1885 (c),
provides that nothing in the section (which deals with tents, vans, etc.)
1s to apply to any tent, van, ete., used by H.M. Forces.

Section 15 of the Infectious Disease (Notification) Act, 1889 (d),
provides that nothing in the Aect is to extend to any building, tent,
van, shed, or similar structure belonging to His Majesty, or to any
inmate thereof.

Section 5 (b) of the Local Government (Emergency Provisions) Act,
1916 (e}, qualifies the last-mentioned section by requiring the medical
attendant to notify cases of notifiable disease in buildings, tents, ete.,
in the occupation of H.M. Forces.

Section 12 of the Act of 1907 (f) declares that nothing in the Act
affects prejudicially any right of the Crown, and, in particular, nothing
in the Act authorises a local authority to make use of or interfere with
any portion of the shore or bed of the sea, ete.,  or any land, heredita-
ments, subjects or right of whatsoever description belonging to His
Majesty in right of His Crown and under the management of the Com-
missioners of Woods or of the Board of Trade ”* without their consent,
which they are authorised by the section to give.

Section 10 of the Act of 1925 (g) contains a saving for the
Postmaster-General under the Telegraph Act, 1869, and for powers
conferred on the Minister of Transport by the London Traffic Aect,
1924,

Section 11 of the Public Health (Smoke Abatement) Act, 1926 (%),
requires a local authority to report a smoke nuisance on Crown premises
to the Head of the Department and requires the latter to take steps
to abate the nuisance.

In addition, Section 110 of the Act of 1875, and Section 15 of the
Infectious Disease (Notification) Act, 1889, exempt H.M, ships from
the operation of the Acts.

Of these enactments the following are reproduced in the Bill :—

Section 15 of the Act of 1889 (d) and Section 5 (b) of the Act of
1916 (e) in Clause 146 (7).

Section 11 of the Act of 1926 (k) in Clause 105 (k).
Section 110 of the Act of 1875 (I) (relating to ships) in Clause 266 (m).

As regards the general question of the application of the public health
law to lands belonging to the Crown, we are aware that some difficulties
have arisen in the past and that there is a substantial amount of case law
on the subject. We understand also that the various Departments have
frequently consulted the Law Officers of the Crown on this matter. The
question is one of general importance and we have thought it right to re-
produce the three enactments referred to above as they stand, and for the
rest, to follow the principle laid down in Section 327 of the Act of 1875 (mm)
and Section 12 of the Act of 1907 (f), that the Bill should not affect houses,
buildings or other property belonging to the Crown except with the consent
of the Department concerned. We have, however, amplified the law in
two respects—

(1) the clause covers Crown land of every description and (following

(c) 13 Halsbury’s Statutes 808.
(e} 10 Halsbury’s Statutes 854. () 13 Halsbury’s Statutes 914.

(g) Ibid., 1118. (R} Ibid., 1161.

(i) Now 8. 146 of the Act, p. 170, anfe. (k) Now 8. 106 of the Act, p. 141, anle.
(1) 13 Halsbury’s Statutes 669. (m) Now 8. 267 of the Act, p. 233, ante.
(mm) 13 Halsbury’s Statutes 759.

(d) Ibid., 815.

PART 1V.] Committee’s Report 443
Section 77 of the Land Drainage Act, 1930) (n) defines the appropriate
authority for giving consent in any particular case ;

(2) adopting the principle of Section 83 of the Town and Country
Planning Act, 1932 (0), the clause enables the Department concerned to
enter into agreements with the local authority with regard to the appli-
cation of any particular provision of the Bill, and provides that, with
the approval of the Treasury, the agreements may contain provisions
of a financial character.

Clause 381 (p) contains borrowing powers in connection with provisions
of the Bill applied to I.ondon. The clauses of the Bill so applied are 5, 28,
143, 175 and 248-257 (q).

Clause 332 (r).—Subsection (1) contains a number of definitions, out of
which it is only necessary to refer to two. The definition of * workplace »’
occurs in Clauses 42, 45, 91 and 280 of the Bill in juxtaposition with factories
and workshops. In the enactment (Section 22 of the Act of 1890) (s) which
is replaced by Clause 45 the words used are ‘* every building used as a work-
shop or manufactory, or where persons are employed or intended to be
employed in any trade or business.” This language is clearly wide enough to
cover the case of an office forming part of a business establishment, but it
has been doubted whether it would cover an office such as that of a non profit-
making society, or one in which the work carried on is of a professional
rather than a commercial character. There appears to be no reason why a
distinction in this respect should be drawn between those different types of
offices, and we have come to the conclusion that the true distinction is
between work in the nature of domestic service and other employment.

The definition of ** street ” has been slightly altered from that contained
in Section 4 of the Act of 1875 (f) so as to include the highway over any
bridge. Under the definition in Section 4 “ street * includes * any public
bridge (not being a county bridge)’. The exclusion of county bridges will
require consideration in connection with any Bill reproducing the pro-
visions of the Act of 1875 dealing with streets, but is not of importance
in connection with the subject matter of the present Bill, and there is no
reason why for the purpose of laying sewers and water pipes, the roadway
over a county bridge should not be in the same position as any other length
of the street in question.

(n) 23 Halsbury’s Statutes 578.

(o) 25 Halsbury’s Statutes 505.

(p) Now s. 342 of the Act, p. 279, anie.

(g} Now ss. 5, 28, 143, 175, 249-258 of the Act. Note that s. 98 is also applic-
able to London.

(r) Now s. 343 of the Act, p. 280, anfe.

(s) 13 Halsbury’s Statutes 833.

(1) Ibid., 624.
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TABLE A.

* TABLE SHOWING THE NUMBER OF RURAL DISTRICTS IN WHICH THE PROVISIONS
oF Part I1I or THE PuBLIC HEALTH ACTS AMENDMENT AcT, 1800, REPRO-
DUCED 1IN THE BILL ARE IN FORCE.

e e
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TABLE B.

TABLE SHOWING THE NUMBER OF AREAS IN WHICIH THE PROVISIONS OF THE PuBLic
HearTi AcTs AMENDMENT ACT, 1007, REPRODUCED IN THE BILL, ARE IN
FORCE.

Number of areas in which in force.

No. of Section. No. of Rural Districts in which in force.
16 404
17 404
18 402
19 400
20 (1) All rural districts.
(2)-(4) Nil
21 401
22 19
23 (1) & (2) All rural districts.
(3) 226
(4) 223
24 All rural distriets.
25 510
26 (1) All rural districts.
26 (2) 420
27 All rural districts.
32 400
33 510
36 25

* The figures in these tables represent the position on the 1st December, 1933,
Excluding London, the total numbers of boroughs and urban and rural districts

at that date were ;:—

Boroughs 356 ; Urban Districts 730 3 Rural Districts 600.

No. of Section.

Boroughs. Urban Districts. Rural Districts.
Part IT :—
15 187 468 144
16 198 470 137
23 209 446 145
24 221 439 93
25 227 504 153
20 202 383 56
27 210 441 115
Part 111 :—
34 241 494 177
35 239 500 183
36 247 492 173
37 232 485 171
38 222 486 181
39-42 182 402 126
43 193 451 146
44 202 485 170
45 216 487 174
46 221 493 179
47 211 478 63
48 186 451 61
49 233 496 153
50 242 486 159
51 258 466 57
Part IV :—
52 222 467 177
a5 230 473 179
56 231 470 180
a7 237 471 178
58 227 456 164
59 230 469 166
60 225 457 162
G1 197 369 124
62 248 467 176
63 240 464 159
64 241 466 173
65 237 466 179
66 200 414 154
87 169 338 140
68 182 345 95
Part V :—
69-75 210 314 58
Part X :—
92 130 173 25
93 150 187 36
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i
TABLE C PUBLIC SEWERS (CONTRIBUTIONS BY FRONTAGERS) (a).
41 REPORT By 1 JoiNt ConMITTEE OF tHE HOUSE OF LORDS AND THE
i TABLE SHOWING THE NUMBER OF AREAS IN WHICH TiE ProvisioNs oF Parrs 11, Houst or COMMONS ON
111, IV AxDp V oF THE PuBrLic HEALTII AcT, 1025, REPRODUCED IN THE BILL, . . )
ARE IN FORCE. 1. The Order of Reference directs the Committee :—
* To consider the provisions of Sections 62 and 64 of the Romford
Urban District Council Act, 1931, with respect to contributions by
Number of areas in which in force. frontagers to the expenses of the construction of public sewers and to
No. of Section. make recommendations as to the circumstances in which and the
Boroughs. Urban Distriets. Rural Districts. (I:;)_rllldiﬁions upon which similar provisions should be allowed in future
ills.
Part IT te 2. The Committce met on 18th and-20th May, 1936, when counsel were
" 20 230 499 189 heard on behalf of (1) The Association of Municipal Corporations and the
Urban Districts Councils Association and (2) a number of Associations repre-
Part ITI :— 238 500 198 sentative of the landowning interest. The Committee also had before them
gg 237 507 198 Memoranda prepared on behalf of these parties. On the latter date Mr.
38 241 510 200 E. J. Maude of the Ministry of Health, at the invitation of the Committee,
39 238 gg‘% lgg gave evidence in explanation of a Memorandum which the Ministry had
32 236 207 510 submitted with regard to Section 62 of the Romford Act. The Committee
42 245 508 212 are indebted to the Ministry and to the parties for the assistance thus afforded.
43 253 512 233 On 17th June, 1936, the Committee met for the purpose of private discussion,
44 208 289 23 when the present Report was agreed upon.
Part IV :— 3. Under the existing general law, stated broadly, when a sewer is con-
45 247 490 ggg structed by the local authority in a street, the right of the local authority
a6 2as P 208 to recover contributions to its cost from the frontagers depends upon whether
48 236 485 203 the street is (1) a highway repairable by the inhabitants at large or (2) a
49 239 486 203 private street not so repairable.
50 246 488 205 If the street is a highway repairable by the inhabitants at large the loecal
Part V i authority cannot recover from the frontagers any part of the cost of the
" 51 214 308 36 sewer which they have constructed.
52 214 308 4'{ If the street is a private street not so repairable the local authority
§z %ié ggg 87 may recover the cost of the sewer from the frontagers under one or other of
g:’i 216 310 67 two enactments, viz.: the Public Health Act, 1875, Section 150, or the
Private Street Works Act, 1892, The latter Act is adoptive and when in
force excludes resort to Section 150 of the Public Health Act, 1875, which

it has to a large extent superseded in practice by reason of its more complete
and detailed provisions.

4. There has been no serious complaint as to the working of either
Section 150 of the Public Health Act, 1875, or the Private Street Works
Act, 1892, in the case of private streets. Where land is being developed for
building purposes and streets are formed to provide access to the buildings
in course of erection it is recognised as equitable that, if the local authority
constructs sewers in these streets to serve the needs of the buildings abutting
upon them, the frontagers should be called upon to meet the cost of such
sewers. Liability and benefit are in such circumstances reasonably com-
mensurate ; the sewer presumably is of no larger dimensions than the
buildings fronting the street require for the disposal of their sewage and the
frontage basis of apportionment of the cost provides a fair measure of con-
tribution.

5. The problem with regard to highways repairable by the inhabitants
at large is quite different ; and it is with this problem alone that the Com-
mittee are concerned under their terms of reference. The local authority
has a general duty under Section 15 of the Public Health Act, 1875, to* cause
to be made such sewers as may be necessary for effectually draining their
district ” but this does not impose any liability on the authority to provide
sewers in anticipation of the future requirements of their district or so as
to enable a landowner to develop his land for building purposes. Conse-

T EVTAUR S T A SNy e by

(a) As stated in the Preface the author is indebted to the Controller of H.M.
Stationerv Office for his courtesy in permitting the reproduction of this Report.
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quently when the owner of land fronting on a highway proposes to develop
it for building purposes and desires that it should be equipped with a sewerage
system he cannot require the local authority to lay down a sewer in the high-
way for his use. But as he must provide some means of sewage disposal
for his houses and is naturally averse from installing cesspools which may
subsequently have to be scrapped and which are also unattractive to pur-
chasers, resort is had to a practice which has grown up whereby the local
authority agrees to construct the requisite sewers on the Iandowner entering
into a voluntary agreement to contribute to the cost. From the landowner’s
point of view this is quite a satisfactory solution of the difficuity as he con-
tributes only to the cost of the sewers so far as serving the land which he is
developing. It is less satisfactory from the point of view of the local authority
which may have to construct a sewer in the highway for a considerable
distance in order to reach the contributor’s land and may be unable to recover
any part of the cost of so doing from other landowners fronting on the portion
of the highway so traversed, who may nevertheless benefit by the presence
of the sewer if and when they in turn come to develop their land for building
purposes.

6. It is plainly undesirable in the public interest that lands fronting on
a highway should be developed for building purposes without adequate
sewerage ; the landowner developing his land desires the provision of a sewer
in the highway so as to avoid the cost of cesspools and at the same time to
improve the value of his buildings ; yet there is no statutory means whereby
the local authority, if it provides a sewer, can recover the cost of it from
those who benefit by it. The local authority is naturally disinclined to
provide sewers at the cost of the community for the benefit of individuals.
Hence the resort to the system of voluntary contributions, which, as has
been shown, provides only a very imperfect solution of the difficulty.

7. The problem has become acute in recent times through a number of
associated causes and perhaps chiefly—(1) the construction of a large number
of new highways to carry the increasing motor traffic ; (2) the great activity
in the building trade, particularly on the outskirts of the larger centres of
population and (3) the recent estensive alterations in the boundaries of the
districts of local authorities. By the new highways fresh land is opened up
and rendered accessible, building operations are stimulated by the prospect
of profit, and the sewerage problem at once emerges. The Committee are
satisfied, and indeed the parties before them were agreed, that some solution
of this problem must be sought which on the one hand will encourage local
authorities to provide the required sewers and on the other hand will ensure
a reasonable contribution to the cost from those who benefit by them.

8. It is obvious that the problem as affecting highways, and particularly
new highways driven through previously inaccessible land, is quite different
from the problem as affecting private streets which has been satisfactorily
met by the existing legislation of 1875 and 1892. In the case of private
streets the unit is relatively small; private streets are seldom of great
length ; the houses generally adjoin each other; the sewerage facilities to
be provided are on a modest scale suited to the requirements of the street
to be served; and private streets are usually so constructed that they
can be opened up for the laying of a sewer at moderate cost. In such a
case the apportionment of cost according to frontage provides a reasonably
equitable measure of contribution. Highways, on the other hand, may be
of indefinite length ; they may pass through land in process of being developed
or about to be developed and also through land that may not be developed
for years if ever ; the sewer which it may be necessary to construct may be
of dimensions and at a depth quite out of relation to the requirements of a
particular group of frontagers, for it may have to serve distant communities ;
and the modern methods of highway construction involve the provision of a
strongly built surface which it is costly to break open for the insertion of
sewers. Thus cost and benefit may become widely divorced and the frontage
basis of allocation prove quite inequitable.

[PART 1V.
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9. It was with the object of meeting this situation that Section 62 of
the Romford Act was devised. The expedient there adopted is to apply
to highways the provisions of the Private Streets Works Act, 1892, with
modifications. Broadly speaking, the Section empowers the local authority,
if it decides that a sewer should be constructed in a highway and that its
construction will increase the value of the premises fronting it, to apportion
the cost among the frontagers and recover from each his proportion according
to the extent of his frontage. Section 10 of the 1892 Act, which is }ncorporated
in Section 62 of the Romford Act empowers the local authority to adopt
some other method of apportioning cost than by frontage and, if they think
just, to have regard, in settling the apportionment, to the degree of benefit
to be derived by any premises from the works and to the amount and value
of any work already done by the owners or occupiers of the premises. But
this is so entirely discretionary on the part of the local authority as to be
scarcely satisfactory to the landowners affected. The owner may object
to the provisional apportionment upon him on the grounds set out under
five of the six heads in Section 7 of the 1892 Act (wh.lch include the
objection that the proposed works are unreaspnable or the estimated expenses
excessive) but two new grounds of objection are also made available to
him, viz. :

“ (g) That the proposed works will not increase the value of any

premises of the objector ; _
“ (k) That the sum or proportion to be charg_ed against any pre-
mises of the objector under the provisional apportionment 1s excesstve
having regard to the degree of benefit to be derived from such premises

from the proposed works.”

There is also a proviso that no expenses apportioned agqinst agricultural
land shall be recoverable or interest thereon chargeable until the land ceases

to be agricultural.

10. This enactment has been subjected to considerable adverse criticism.
It labours under the defect always attendant on the attempt to apply legisla-
tion designed to meet one class of cases to a quite different class of cases and
then endeavouring to remove the consequent -ar_lomahes by adding a series
of qualifications. Among the grounds of criticism of Section 62 the most
salient are—that it places on the owner the burden of establishing by formal
proceedings that the sewer will not increase the value of his premises, or that
the cost to him is in excess of the benefit to be derived by him, both highly
controversial topics ; that the definition of agricultural land (see Section 2 (2)
of the Rating and Valuation Apportionment Act, 1928) affords insufficient
protection ; that while the highway may pass through land which is in course
of being or is about to be developed, it will probably al_so pass through land
which the owner has no intention of developing and which does not need the
sewer but yet which is not technically agricultural ; that while the presence
of a sewer in an adjoining highway may add potentially to the value of
undeveloped land that potentiality may never be rea.hsed owing to the land
never being developed, yet payment may be exacted in respect of the .alleged
benefit ; that the sewer may be constructed of dlmen,smns and laid at a
depth quite inappropriate to the particular frontagers’ actual or possible
requirements ; that the cost of construction of the sewer may be greatly
enhanced by the fact that the highway which has to be opened up has been
built to carry heavy traffic in which the frontager has no interest.

11. Two other criticisms of an economic character ]_1a_ve been advanced
against Section 62 of the Romford Act. In the first placeitis salf:'l to b_e unjust
to a purchaser who has bought land fronting on the highway in reliance on
the existing law which absolves him from liability to be called upon to con-
tribute to the cost of any sewer which the local .aqthor{ty may construct in
the highway. Inthe second place it is said that 1t 1s unjust that a ratepayer
who in his past payments of rates has contributed to the cost of sewers laid
by the local authority at the general expense in other highways, whereby
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450 Public Health Act, 1936

other ratepayers have benefited, should find himself called upon to bear
individually the cost of the construction of a sewer in his own highway.

12. On these and other grounds it is accordingly maintained that
Section 62 of the Romford Act in its endecavour to remedy an existing defect

[PART 1V.

in the law has created new injustices. The Committec are satisfied that

Section 62 as it stands, however commendable as a first essay to deal with a
difficult situation, does not adequately or completely meet the case. This,
indeed, has already been recognised by Parliament. Thus in Section 67 of
the Rugby Corporation Act, 1933, which follows the precedent of Scction 62
of the Romford Act, a further proviso is added to the effect that no expenses
apportioned against premises which prior to five years before 1st January,
1928, were assessed to rates, are to be recoverable unless such premises have
been in the interval or shall in future be so altered as to be new buildings.
The Wigan Corporation Act, 1933, Section 60 (a), also contained a similar
addition to the Romford Section 62, but in this case fixed the critical date
at 22nd November, 1932, only a year before.

13. In the Bill promoted by the Corporation of Coventry in the present
Session of Parliament further modifications of the Romford Section 62 were
proposed. In the Bill as amended in the House of Commons Clause 50,
while reproducing generally the Romford Section 62, gives the frontager a
right to object to a provisional apportionment against him on the new
ground—

*“ (i) That the sewer is of greater capacity than is reasonably
requisite for the drainage of (a) the street or part of a street in which
the sewer is to be constructed or (b) the premises erected or to be
erected fronting adjoining or abutting on such street or part of a street,
regard being had to the capacity requisite for the surface-water
drainage of the street or part of a street.”

The clause also contains a proviso inter alia exempting premises which
were subject to rates before 27th November, 1935, unless and until aitered
so as to be new buildings ; and providing that no apportioned expenses are
to be recoverable from any frontagers until they actually connect their
premises with the sewer.

14. These emendations have in turn been the subject of further criticisms.
Thus it is said that, owing to the many recent alterations in the areas of
local authorities, a ratepayer may not in fact have made any payments in
the past towards the construction of sewers in the highways of the area in
which his premises have only recently been included. And again it is said
that to exempt frontagers from contributing to the cost of a sewer until they
actually effect a connection with it, is contrary to the public interest as
tending to induce them to postpone effecting a connection as long as possible,

15. It will be apparent from the foregoing examination of the position
that the task of framing a code which will reconcile all the numerous con-
flicting interests and avoid inflicting injustice in any of the very varied cir-
cumstances of individual property owners, is one of almost insuperable
difficulty. The Committee are not satisfied that Section 62, of the Romford
Act, either in its original form or as since amended, supplies an adequate
solution, and they recognise the force of the criticisms to which it has been
subjected. In the opinion of the Committee the case should be dealt with

. by the Legislature on broader lines which, while they may not be so exhaustive

of all the possibilities, will provide a reasonable working system and will
avoid many of the complications and controversial provisions with which
the clauses hitherto framed bristle. It is worth while to make some sacrifice
of ideal justice in order to secure intelligibility and precision in a matter
where certainty as to their rights and duties on the part both of local
authorities and of landowners and ratepayers is so eminently desirable. In

(a) Section 60 of the Act referred to deals with the Capital Reserve Fund. The
reference should be to section 30.
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leaving the branch of their remit which is concerned with Section 62 of the

Romford Act the Committee refer to the specific recommendations on the
subject which will be found at the end of this Report.

16. The Committee now pass to the consideration of Section 64 of the
Romford Act. This section deals with an exceptional type of case, but it
is of the nature of a corollary to the prineiple embodied in Section 62. Under
the powers conferred by Section 16 of the Public Health Act, 1975, a local
authority may carry any sewer into, through or under any lands (if on the
report of the surveyor it appears necessary). In the exercise of this power a
local authority sometimes finds it necessary to lay a sewer through unde-
veloped land in order to reach the area or premises beyond, which the sewer
is to serve. The owner of the undeveloped land traversed by the sewer is
entitled to compensation for any damage thereby oceasioned to his property.
If a street (whether a private street or a highway repairable by the inhabitants
at large) is subsequently formed on the line of the sewer, the owner will get
the benefit of the sewer for any buildings which may be erected fronting the
street. If no provision is made for his contributing to the cost of the sewer
he will not only have received compensation in respect of the original con-
struction of the sewer through his land but will also have, without any pay-
ment, the benefit of the sewer when it becomes serviceable to him. It was
to meet this case that Section 64 of the Romford Act was designed and the
Committee are of opinion that it is right that provision should be made to
meet such cases. In reading Section 64 it is necessary to have also in mind
Section 66 which provides that, where the local authority has to pay com-
pensation in respect of the laying of a sewer through any land, there shall be
set off against such compensation any enhancement of value conferred by
the sewer upon the land which it traverses.

17. The scheme of Section 64 is to render recoverable by the local
authority, in the case figured, a contribution from the landowner to the
original cost of the sewer proportional to the frontage of his land upon the
new street which overlies the sewer. In calculating the contribution to be
exacted any sum deducted for enhancement in assessing the compensation
paid to the landowner when the sewer was originally constructed is to be
deducted from the contribution recoverable from him. While the general
principle of the Section commends itself to the Committee they are of opinion
that the method of working it out is quite indefensible. The machinery of
the Private Streets Works Act, 1892, is again invoked but in order to make it
applicable to such very different circumstances the provisions of the Act
have been so mangled as to make the task of understanding what has actually
been enacted almost impossible. The Committee were furnished with a copy
of the Act of 1892 showing the alterations and adaptations which had been
necessitated in order to make it available for the purposes of Section 64, as
set out in the First Schedule to the Romford Act, and they venture to say
that no worse example of legislation by reference and adaptation is to be
found in the Statute Book.

18. In the opinion of the Committee the precedent of Section 64 having
regard also to the provisions of Section 66 should not be followed (as it has
been already in several Acts). In the first place the Committee do not think
that on the original assessment of damage caused by the construction of the
sewer any set off should be made in respect of the potential enhancement
of the land due to the laying of the sewer. Such enhancement should be left
to be paid for, if and when realised, by the landowner, in the contribution
which the landowner will be called upon to make when his land comes to
be developed and the sewer becomes serviceable to him, In the next place,
if the recommendations of the Committee with respect to Section 62 are
adopted, a much simpler code will be framed for the recovery of contributions
from frontagers. This code should be made to apply with the necessary
variations to the case figured in Section 64.
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RECOMMENDATIONS.

19.—A. Section 62 of the Romford Act.

The Committee recommend that in all future Bills in which power is
sought by a local authority to recover contributions from frontagers towards
the cost of laying a sewer in a highway repairable by the inhabitants at
large—

(1) the basis of the apportionment of the cost on cach frontager
should be the extent of his frontage on the highway :

(2) The cost to be apportioned should not exceed the average
cost per lineal yard in the district of providing sewers in private
streets under the Private Streets Works Act, 1892, any excess cost
to be borne by the general rates :

(3) No part of the cost so ascertained and apportioned should be
recoverable from any frontagers whose premises abut upon the high-
way at the date of the resolution by the local authority to construct
the sewer unless and until a new building abutting on the highway is
erected on such premises, and then only to an extent proportional
to the extent of the frontage of the new building ; no interest should
be chargeable on the apportioned cost or any part thereof until it
becomes so recoverable.

(4) The re-erection or alteration of an existing building should
not be treated as the erection of a new building unless the size or
character of the building is substantially altered.

(5) Frontagers whose existing buildings abut upon the highway
at the date above specified should be permitted to connect their
buildings with the sewer without thereby rendering exigible the share
of the cost apportioned on their premises.

(6) If the construction of the sewer is not completed within two
years after the date of the resolution, the resolution and all liabilities
consequent thereon should lapse.

(7) All existing agreements entered into between the local
authority and landowners should be safeguarded.

It may be necessary to make special provision for cases where the frontage
is so small as to be quite out of proportion to the area which the sewer will
serve.

B. Section 64 of the Romford Act.

The Committee recommend that in all future Bills in which power is
sought by a local authority to recover contributions from frontagers towards
the cost of a sewer which has been laid in land over which a street (whether
repairable by the inhabitants at large or not) is subsequently constructed—

(1) There should be no set off in respect of enhancement of value
in assessing the compensation payable at the time of the original
construction of the sewer to the owner of the land traversed by it.

(2) If and when a street is constructed over the sewer a contribu-
tion towards the cost of the sewer should be recoverable from the
owners of the land or premises fronting on the street, such contribu-
tion to be calculated and exigible in the same manner and subject
to the same conditions, with the necessary adaptations, as the Com-
mittee have recommended with regard to contributions under Head A.

20. The Committee have not conceived it to be their duty, nor do they
feel competent, to frame draft clauses on the lines of these recommendations
and they recognise that in the process of actual drafting it may be necessary
to adopt different phrasing and to introduce provisions to render the scheme
more complete, but they are of opinion that the principles which they have
indicated in their recommendations are those upon which future legislation
should proceed.
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